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IN THE 


Hmteb States Court of Appeals 

Foe the District op Columbia Circuit. 


No. 11,300. 


Skowhegan Savings Bank, Auburn Savings Bank, and 

Eastport Savings Bank, 

Petitioners, 


v. 


Securities and Exchange Commission, 

Respondents. 


Petition for Judicial Review of Orders of the Securities 
and Exchange Commission. 

To the Honorable The Judges of the United States Court 
of Appeals for the District of Columbia: 

1. This petition is filed by Skowhegan Savings Bank, 
Auburn Savings Bank, and Eastport Savings Bank, mutual 
savings banks organized and doing business under the laws 
of Maine, holders of stock of Portland Railroad Company, 
a street railway (hereafter referred to as the Railroad), 
guaranteed as to dividends by Central Maine Power Com¬ 
pany (hereafter called the Power Company). In 1944 the 
Power Company obtained the approval by the Securities 
and Exchange Commission of a proposal to offer to the 
Railroad (49% of whose stock was owned by the guar¬ 
antor-lessee) to terminate the lease of the Railroads 
properties by the Power Company in exchange for certain 
specified considerations. The Commission declared that any 
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independent stockholders who were dissatisfied with the 
terms of the offer might exercise any rights they possessed 
under state law. The state courts, however, held that the 
Commission’s jurisdiction over electric utility companies 
was exclusive and that the state courts could not entertain 
suits of the independent stockholders to enforce their rights. 
The Power Company in the meantime caused the payment 
of dividends on the stock to be discontinued. The Commis¬ 
sion was thereafter on April 28, 1950 petitioned to clarify 
its order by stating that it had not thereby purported to 
terminate the obligation of the Power Company to the 
holders of the guaranty, and to review its findings as to the 
fairness and equity of the Power Company proposal in the 
light of the state court’s denial of the jurisdiction to which 
the Commission had remitted the holders of the guaranty. 
On November 28, 1951, the Commission, after reconsidera¬ 
tion and review, refused to grant the relief asked by the 
petition and, in doing so, in effect altered and amended its 
original decision of December 19,1944, so as to modify the 
rights of the security holders thereunder. 

2. This petition is filed pursuant to Section 24 of the 
Public Utility Holding Act of 1935 (49 Stat. 803, 834, 15 
U. S. C. Section 79x) and Section 10 of the Administrative 
Procedure Act (60 Stat. 237, 243, 5 U. S. C. Sec. 1009) and 
seeks a judicial review of the orders of the Securities and 
Exchange Commission of December 19,1944 and of Novem¬ 
ber 28,1951 in a proceeding described as Matter of Central 
Maine Power Company, File No. 54 - 114 . Petitioners allege 
and represent that said orders of the Securities and 
Exchange Commission should be set aside, vacated, and 
modified by this Court because they are not authorized by 
the statute under which the Commission purported to act, 
are contrary to the terms of said statute, are unsupported 
by evidence, and deprive petitioners of their property with¬ 
out due process of law in contravention of the Fifth Amend- 
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ment to the Constitution of the United States. Petitioners 
also represent that the statute under which the Commission 
purports to act, if construed as the Commission has con¬ 
strued it, deprives petitioners of their property without due 
process of law in contravention of the Fifth Amendment to 
the Constitution of the United States. 

3. Section 24 of the Public Utility Holding Company 
Act provides that any person or party aggrieved by an 
order issued by the Commission under the Act may obtain 
a review of such order in the United States Court of 
Appeals within any circuit wherein such person resides or 
has his principal place of business, or in the United States 
Court of Appeals for the District of Columbia, by filing 
in such court, within sixty days after the entry of such 
order, a written petition praying that the order of the Com¬ 
mission be modified or set aside in whole or in part. The 
section also provides that the Commission shall, upon ser¬ 
vice of the petition upon it, certify and file in the court a 
transcript of the record upon which the order complained 
of was entered; and that upon the filing of such transcript 
the court shall have exclusive jurisdiction to affirm, modify, 
or set aside such order, in whole or in part. 

4. Petitioners hold 720 shares of stock of the Railroad 
Company. Upon each stock certificate is endorsed a legend 
containing a guaranty as follows: 

“For value received, dividends payable on the 
first days of February and August in each year 
beginning on the first of said dates occurring after 
February 1,1912 and after the issuance of this certi¬ 
ficate, up to and including the first day of February, 
2011 at the rate of five per cent. (5%) per annum 
payable semi-annually upon the par value of the 
stock represented by this certificate, are guaranteed 
by the undersigned in accordance with and subject 
to the terms of a certain lease from the Portland 
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Railroad Company to the undersigned, dated Febru¬ 
ary 1,1921, and recorded in the Cumberland County 
Registry of Deeds, book 889, page 1, et seq. f such 
dividends to be payable without deduction for any 
tax or taxes which the Portland Railroad Company 
or the undersigned may be required to pay thereon 
or to retain therefrom under any present or future 
law of the United States or of any State, county or 
municipality therein, the undersigned hereby agree¬ 
ing to pay all such tax or taxes.’’ 

5. The guaranty was executed by Cumberland County 
Power and Light Company, (herein called Cumberland) 
in accordance with the terms of a certain lease dated Feb¬ 
ruary 1, 1912, by which the Railroad Company leased all 
its properties to Cumberland. In 1942, Cumberland was 
merged with the Power Company, the latter assuming all 
obligations under the guaranty. 

6. New England Public Service Company, a registered 
holding company under the Public Utility Holding Com¬ 
pany Act, had acquired control of Cumberland about 1927 
and of the Power Company about 1930. For many years 
prior to 1944 the officers and directors of the Railroad were 
officers or directors either of Cumberland, the Power Com¬ 
pany, or New England Public Service Company. 

7. The Power Company owned 49% of the stock of the 
Railroad, which had been acquired by Cumberland between 
1930 and 1940, the portion of the acquisition made after 
the enactment of the Holding Company Act having been 
made with the authorization of the Commission pursuant 
to that Act. In its application for such authorization, 
Cumberland stated that the acquisition would not be detri¬ 
mental to the carrying out of Section 11 of said act. 

8. Prior to 1944, all actions of Cumberland and the 
Power Company had been consistent with, and seemingly 
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recognized the existence of, an obligation not terminable 
except upon default by the Railroad or a taking by eminent 
domain. Prior to November, 1944, there had been no in¬ 
dication that termination of the lease was in prospect and 
the Commission had not directed divestment. 

9. On November 10, 1944, the Power Company filed an 
application under the Holding Company Act, stating that 
termination of the Railroad lease was necessary to effect 
compliance with the Act. This plan provided, briefly, that 
the Power Company, as successor to the obligations of 
Cumberland would offer to the Railroad to find a purchaser 
for the transportation assets of the Railroad, to purchase 
the remaining assets, and to make certain payments to the 
security holders of the Railroad, in consideration of which 
the lease would be terminated by mutual consent of lessor 
and lessee and the Power Company would be discharged 
from its obligations thereunder. Nothing was expressly 
said about its obligations under the guaranty endorsed by 
Cumberland on the stock certificates of the Railroad, In 
his testimony before the Commission, the president of the 
Power Company stated: 

1 ‘ Ultimately it (Centred Maine) is bound to take 
a heavy loss on the investments it has already made 
there in stocks and bonds, and it is bound to take a 
heavy loss on money put in to take care of the bonds 
now held by the public as they mature, or probably 
to lose the lease at that time. It can take these losses 
under present conditions and get tax credits strictly 
in accordance with the law that will very largely 
offset them. It has no desire to remain in the busi¬ 
ness, anyway. The character of the business is for¬ 
eign to its main purpose, and this seems to be the 
desirable time to close the chapter.” 

10. Since it was obvious that any offer made by the 
Power Company to the Railroad would be accepted by the 
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Power Company, as holder of 49 °/o of the Railroad Com¬ 
pany’s stock, the fate of the offer proposed in 1944 was not 
in doubt. 

11. The first official notice to petitioners of the pend¬ 
ency of the Power Company’s proposal was that given 
November 20, 1944, that a hearing would be held in Phila¬ 
delphia on December 7, 1944, on the application of the 
Power Company. 

12. At the hearing, Theron A. Woodsum, security ana¬ 
lyst of the Savings Bank Association of Maine, of which 
petitioners are members, appeared and on their behalf 
requested that the Commission do nothing to limit their 
fight to pursue all of the channels open to them in the 
protection of those rights. 

13. In response to this demand, when twelve days later, 
on December 19, 1944, the Commission issued its opinion 
and order, it said, 

“Skowhegan Savings Bank, and certain other 
banks, holders of 1,170 shares of the capital stock 
of Portland, have stated on the record that they feel 
that a price of $110 per share for their stock is inade¬ 
quate, although the representative of the banks who 
appeared at the proceeding has advised us that he 
does not wish to file a brief in the proceeding. How¬ 
ever, as we have indicated hereinbefore, we believe 
the proposed payment of $110 per share is fair and 
equitable. In addition it may be noted that any 
stockholders dissenting from the proposed plan will 
have a right, pursuant to Maine statute, to have their 
stock appraised. Pertinent information concerning 
such rights will be included with the other solicita¬ 
tion material to be sent to stockholders.” 

In its report to the stockholders of the Railroad issued 
pursuant to Section 11(g) simultaneously with its report 
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and order on the application of Central Maine, the Com¬ 
mission stated 

“The security holders of Portland have the right 
under Maine laws to have their stock appraised and 
receive an amount for their stock based on such 
appraisal. Although the Commission has found the 
plan fair and equitable, whether or not any security 
holder should vote in favor of the plan or choose to 
exercise his rights under the appraisal statute or by 
other means should be determined by his independ¬ 
ent judgment.’ ’ j 

It is apparent from consideration of the opinion and report 
of the Commission that an essential element of its decision 
was the recognition that the security holders of the Bail- 
road were not bound by any action it had taken and might 
vote as they saw fit on the Power Company’s offer and might 
exercise any rights available to them to enforce their guar¬ 
anty and other rights, which its order of November 28,1951, 
has now reversed. 

14. On September 30, 1944, the Railroad had outstand¬ 
ing bond issues of $1,600,000 principal amount of 3%% 
bonds, due 1951, and $2,045,000 principal amount of 5% 
bonds, due 1945. The Railroad had assets carried on its 
books at $1,820,828, plus a claim against the Power Com¬ 
pany for $4,864,467 for property abandoned. Current 
liabilities were $63,872, and the books also showed a liability 
to the Power Company in the amount of $921,597. The 
street railway lines of the Railroad had been replaced by 
motor busses subsequent to 1930. 

In concluding that the offer of $110 per share for the 
stock of the Railroad was fair and equitable, the Commis¬ 
sion did not consider the value of the assets of the Railroad, 
including a claim against the Power Company for $4,864,467 
for property abandoned by the lessee and the sale value of 
the assets, except to appraise the stock, apart from the ! 
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guaranty, solely on the basis of estimated future earnings 
of the Railroad (the estimates being based in turn upon 
earning power prior to 1942), but concluded that the stock 
was substantially worthless except for the guaranty of the 
Power Company. 

i 15. The lease from the Railroad to the Power Com¬ 
pany provided (Article XIV) that upon maturity of the 
Railroad bonds, the lessee should have the right to desig¬ 
nate the nature and amount of securities to be issued to 
pay such maturing obligations, and that if the bonds 
to be issued were of a market value less than their 
face value, the total amount issued might exceed the amount 
maturing and the lessee would make payments sufficient to 
amortize any discount at which the bonds were issued. The 
lessee covenanted to provide a purchaser for the refunding 
obligations at a price sufficient to discharge the maturing 
obligations, or to purchase the same itself. 

The Commission failed to take into consideration the 
fact that the guaranty by the Power Company of dividends 
on stock of the Railroad for the benefit of the Railroad 
stockholders created an obligation against the Power 
Company separate and apart from the stockholders ’ par¬ 
ticipation in the equity of the Railroad. Its failure to do so, 
however, was of minor consequence upon the assumption 
that, as its order and report stated, objecting security 
holders were entitled to enforce their rights by other means, 
and that the order had left their rights under state law 
undisturbed. 

16. Immediately upon issuance of the Commission’s 
order approving its plan to make an offer, the Power Com¬ 
pany caused the Railroad to give notice of a stockholders* 
meeting to be held on December 28, 1944. At that meeting 
the Power Company voted its 49% of the stock of the Rail¬ 
road in favor of accepting its own offer and, over the duly 
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recorded protest and adverse vote of petitioners, bronglit 
about tbe acceptance of the offer. 

The action taken at this meeting was corporate action 
only and bad no binding effect upon dissenting stockholders 
who held the individual guaranty of the Power Company. 

17. Within 24 hours thereafter, the approval of the 
Maine Public Utilities Commission was obtained to the 
transfer of the assets, the assets were transferred, the deeds 
recorded, the mortgages discharged of record and funds 
irrevocably deposited in trust to cover payments to security 
holders of the Railroad in accordance with the plan. This 
action was taken despite the protest of petitioners made at 
the stockholders’ meeting and their warning that the pro¬ 
ceedings were not effective to terminate the guaranty. 

18. On February 15, 1945, certain stockholders of the 
Railroad commenced a proceeding in the Court of Appeals 
for the First Circuit to set aside the Commission’s order. 

19. On February 3, 1945, said stockholders and these 
petitioners filed a bill of complaint in the Supreme Judicial 
Court of Maine, sitting in equity, to enforce their rights. 
As a condition to the prosecution of the bill, the sitting 
justice subsequently required that the action in the Circuit 
Court of Appeals be dismissed, which was done pursuant 
to that requirement. 

20. On September 3, 1947, the Supreme Judicial Court 
of Maine, sitting as a court of equity, entered its finding 
(unreported), denying many of petitioners’ contentions but 
finding that the action of the Power Company had been 
unfair and oppressive and that the dissenting stockholders 
of the Railroad should receive a greater amount in respect 
of their shares (fixed by modification of the findin g, dated 
December 26, 1947, at $119.25 per share). 
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21. The judgment of the lower court was reversed, on 
appeal taken by these petitioners to the Supreme Court of 
Maine, sitting as a Court of Law. In its decision of 
February 28, 1949, the latter court held, on the basis 
of Schwabacher v. United States, 334 U. S. 182 (1948), 
that the Commission had no power to remit the security 
holders of the Railroad to any remedies under state law 
and that the courts of Maine were without jurisdiction over 
the subject matter. Auburn Savings Bank v. Portland Rail¬ 
road Company, 65 Atl. (2d) 17 (1949) (not yet officially 
reported). 

' 22. A petition for certiorari was denied by the United 
States Supreme Court on October 10,1949, Auburn Savings 
Bank v. Portland Railroad Company, 338 U. S. 831, 94 L. 
Ed. 506 and a petition for reconsideration was denied on 
November 14,1949, Auburn Savings Bank v. Portland Rail¬ 
road Company, 338 U. S. 881, 94 L. Ed. 541. 

23. It is apparent that a fundamental ground on which 
the 1944 report and order of the Commission in this pro¬ 
ceeding was based, viz., that the treatment proposed for 
stockholders of the Railroad was fair and equitable because 
there was available to them the right to reject the offer and 
pursue remedies under state law, was removed by the deci¬ 
sion of the Supreme Judicial Court of Maine. 

24. In accordance with the rule of Schwabacher v. 
United States, 334 U. S. 182 (1948), it was therefore incum¬ 
bent upon the Commission to reconsider its report and 
order of December 19,1944, and to determine, on the basis 
of the facts as they actually exist, what constitutes fair and 
equitable treatment of the dissenting stockholders of the 
Railroad as creditors of the Power Company. 

Accordingly, on April 28,1950, petitioners filed with the 
Commission a petition for reconsideration and modification 
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of the report and order of December 19, 1944, asking that 
the question of fair and equitable treatment be redeter¬ 
mined in accordance with the rule of the Schwdbacher case, 
or that the Commission clarify its previous order by attach¬ 
ing thereto an express condition that nothing therein should 
be deemed to affect the rights of the holders of the guaranty 
who did not vote to accept the offer of the Power Company 
and that as to such holders the guaranty remained in full 
force and effect. 

25. After a delay of one and one-half years , the Com¬ 
mission issued its opinion and order of November 28,1951. 
It ruled therein, in effect, contrary to the terms of the 
earlier order, opinion and report, that it had intended to 
alter the rights of petitioners by that order, and that in 
determining the fairness and equity of the treatment to be 
received by petitioners it had not based its findings of fair¬ 
ness in any way on the existence of any other remedies, 
thus changing and amending its order of December 19,1944. 

26. A synopsis of the material provisions of the lease 
is as follows: 

By the terms of the lease from the Railroad to Cumber¬ 
land, the Railroad leased all of its property, consisting 
principally of street railway lines, equipment and a power 
plant, to Cumberland for a term of 99 years from 1912. 
In return therefor, Cumberland agreed, among other things 

(i) to pay an annual rental equivalent to interest 
on the debt of Portland and a 5% guaranteed divi¬ 
dend on the latter’s $100 par value stock (Article I); 
and 

(ii) to place a guaranty upon the stock certificates 
in accordance with the lease (Article IV). 

To facilitate the carrying out of the guaranty, the lease 
provided (Article I) that Cumberland might at its option 
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pay dividends directly to the stockholders of the Railway 
Company. This procedure was followed through 1944. 

With respect to the form of the guaranty, the Lease pro¬ 
vided (Article IV): 

“This guaranty of dividends is subject to the 
declaration of the dividends by the Railroad Com¬ 
pany as hereinbefore provided and the substantial 
performance by the Railroad Company of all of its 
covenants and agreements set forth and contained 
in this Lease. The termination of this Lease for 
any cause except the default of the Power Company 
shall operate to terminate and cancel any and all 
guaranty of dividends upon the stock of the Railroad 
Company made by the Power Company under the 
terms and provisions hereof.’’ 

The causes for which the lease might be terminated, to 
which the foregoing language refers, are limited by the 
terms thereof to three in number, (i) a taking by eminent 
domain of the portion of the properties yielding at least 
one-third of the gross earnings (Article AVlli), (ii) 
default by the Power Company (Article XIX), and (iii) 
default by the Railroad (Article XX). Consequently, it is 
clear that the foregoing provision of the lease quoted above 
was intended to provide for termination of the guaranty 
only upon default by the Railroad, or upon a taking by 
eminent domain. 

The lease expressly disclaimed any intention on the part 
of the lessee to guarantee the interest on the bonds to the 
bondholders, but excepted the stockholders and their 
dividends from such disclaimer. It provided (Article I): 

“But the Power Company does not hereby assume 
any obligations to pay any part of said rental to any 
holder of any such bonds or other obligations, except¬ 
ing only the holders of stock of the Railroad Com¬ 
pany, nor shall any such holder have any right here¬ 
under to sue the Power Company for any part of 
said rental, nor shall the payment of any part of 
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such rental to any holder of any such bonds or other 
obligations create any liability upon the Power Com¬ 
pany to pay to said holder of any such bonds or 
other obligations any part of the future rental pay¬ 
able under the terms of this Lease.” 

The obligation to the stockholders was secured by a 
charge against the amounts receivable by the Power Com¬ 
pany for power furnished by it to Portland, but the claim 
of the Portland bondholders was not so secured. 

27. In petitioning this Court to review the orders of 
the Commission, petitioners intend to rely on the following 
points: 

(a) The plan proposed by the Power Company, enforce¬ 
ment of which was never contemplated in a district court, 
was in fact a mere offer to the Railroad, and provided no 
means of execution. If not accepted within the 9 days 
prescribed, or if rejected, no further steps were contem¬ 
plated, despite the allegation that divestment of the Rail¬ 
road was “necessary” to comply with the Holding Com¬ 
pany Act. 

(b) The guaranty herein was a separate, subsisting 
obligation of the Power Company running directly to stock¬ 
holders of the Railroad, and could not be affected by any 
transactions between the lessor and the lessee other than 
those specifically set forth in the lease. 

(c) The statute under which this plan was submitted 
(Section 11(e)) provides that a holding company may 
“submit a plan to the Commission for the divestment of 
control, securities or other assets, or for other action by 
such company or any subsidiary company thereof to comply 
with the provisions of subsection (b).” This statute does 
not authorize plans which terminate and discharge unsatis¬ 
fied obligations, as opposed to divestment of “control, 
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securities, or other assets”; and if construed to authorize 
termination of obligations of an operating utility company 
by action of the Commission or a federal court, in the one 
instance, or by action of a state court, in the other instance, 
the statute is unconstitutional in that creditors are deprived 
of their property without due process of law, in contra¬ 
vention of the Fifth Amendment to the Constitution of the 
United States. 

(d) The statute does not authorize rejection or termina¬ 
tion of leases by utility companies or their subsidiaries, the 
Commission, or the courts; and if construed to authorize 
such termination, it is unconstitutional in that the lessors 
are deprived of their property without due process of law 
in contravention of the Fifth Amendment to the Constitu¬ 
tion of the United States. 

(e) There was no evidence in the record which would 
support a finding that the plan was fair and equitable to 
the persons affected thereby. 

(f) Under the facts of this case, the plan was not fair 
and equitable to the persons affected thereby. 

(g) Insofar as the action of the Commission and the 
courts in this case have purported to fix the rights of the 
stockholders of the Kailroad without judicial review of the 
Commission action, petitioners have been deprived of their 
property without due process of law, contrary to the Fifth 
Amendment to the Constitution of the United States. 

Wherefore, petitioners pray that the orders of the 
Securities and Exchange Commission of December 19,1944, 
and November 28, 1951, be reviewed by this Court; that 
upon service of this petition upon the Commission, it be 
required to certify and file with this Court a transcript of 
the record upon which the said orders were entered; that 
upon such review the Court find that petitioners and all 
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other stockholders who did not acquiesce by voting as stock¬ 
holders of the Railroad to accept the offer of the Power 
Company to the Railroad are creditors of the Power Com¬ 
pany on a valid, subsisting and enforceable guaranty; and 
that the Court require the Commission to modify its orders 
in the respects herein alleged to be unlawful, and that such 
orders to that extent be set aside and that the Court grant 
to petitioners such other and further relief as the Court 
may deem proper in the premises. 

Respectfully submitted, 

George S. Van Schaick 
Willard P. Scott 
Joseph W. Keena 
Martin A. Meyer, Jr. 

110 East 42nd Street, 

New York 17, N. Y. 

Attorneys for Petitioners. 


Oliver & Donnally, 

Of Counsel 

January 26, 1952 
Filed January 28, 1952. 
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Plan Submitted by Central Maine Power Company 
Under Section 11(e) of the Public Utility Holding 
Company Act of 1935 as Being Appropriate to Com¬ 
ply with the Provisions of Section 11(b) (1) of Said 
Act, Filed Nov. 10, 1944. 

(Filed November 10, 1944.) 

This plan is filed by Central Maine Power Company 
(herein sometimes called “Central Maine ,, ) under and in 
accordance with the provisions of Section 11(e) of the 
Public Utility Holding Company Act of 1935. 

1 The plan proposes certain action in respect to Central 
Maine and Portland Railroad Company (herein sometimes 
called the “Railroad Company”) appropriate to comply 
with the provisions of Section 11(b) (1) of said Act. 

Central Maine is primarily an electric public utility 
subsidiary of New England Public Service Company, which 
is a public utility holding company duly registered under 
the Act 

Central Maine owns 49% of the capital stock (com¬ 
mon) of the Railroad Company. 

1 Central Maine, successor to Cumberland County Power 
and Light Company by merger on December 3, 1942, is 
successor lessee under a lease (herein called “the lease”) 
for a term of ninety-nine years beginning February 1,1912, 
from Portland Railroad Company to Cumberland County 
[3] Power and Light Company of substantially all the 
rights, privileges, franchises, real and personal property 
then or thereafter owned or otherwise controlled by the 
lessor, and comprising, or used or useful in connection with, 
the system of street railroads then operated by the lessor in 
and between the cities of Portland, Westbrook, South Port¬ 
land and Saco and the towns of Gorham, Cape Elizabeth, 
Scarboro, Old Orchard, Falmouth, Cumberland and Yar¬ 
mouth, in the counties of York and Cumberland, Maine. 
Included in the real estate were amusement parks, power 
houses and certain other miscellaneous parcels of real 
estate. : i 
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Under the terms of the lease, the lessee is obligated 
to pay as rental for said property the sxun of $500 per year, 
a sum each year sufficient to pay the interest on the lessor’s 
obligations (now consisting of two issnes of bonds) and 
a stun each year sufficient to pay dividends at the rate of 5% 
per annum on the capital stock of the Railroad Company. 

The outstanding bonds of the Railroad Company con¬ 
sist of $3,000,000 in principal amount of First Consolidated 
Mortgage Gold Bonds, dated July 1, 1901, maturing July 
1, 1951, bearing interest at the rate of 3^>% per annum, 
and secured by a mortgage wherein the National Bank of 
Commerce of Portland is Trustee, of which $1,188,500 in 
[4] principal amount are outstanding in the hands of the 
public, $411,500 in principal amount are owned by Central 
Maine and $1,400,000 in principal amount are pledged 
with The New York Trust Company, Trustee, as collateral 
security for $2,045,000 in principal amount of First Lien 
and Consolidated Mortgage Gold Bonds, dated November 
1, 1915, maturing November 1, 1945, and bearing interest 
at the rate of 5% per annum, of which $1,146,500 in princi¬ 
pal amount are outstanding in the hands of the public and 
$898,500 are owned by Central Maine. The lien of the 
mortgage to The New York Trust Company, Trustee, is 
subject to the lien of the mortgage wherein National Bank 
of Commerce of Portland is successor trustee. 

It is provided in the 3%% First Consolidated Mortgage 
Gold Bonds that they are subject to be called for payment 
(at the principal amount thereof) on any interest day after 
thirty years from date, upon prior notice being given, as 
provided in the deed of trust and mortgage. The deed of 
trust and mortgage securing said bonds, other than in the 
form of bond, contains no provision for the call of such 
bonds for payment. 

Article IV of the lease, wherein the lessee is referred to 
as the “Power Company”, reads as follows: 

“The Power Company agrees to execute a guaranty 
in the following form to be printed, lithographed or 
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engraved upon [5] certificates of stock of the Railroad 
Company now outstanding and certificates of stock 
which may hereafter be issued by the Railroad Com¬ 
pany in accordance with the provisions of this Lease 
when and as such certificates may be presented for 
the purpose from time to time: 

‘Fob Value Received, dividends payable on the 
first days of February and August in each year 
beginning on the first of said dates occuring after 
February 1, 1912 and after the issuance of this cer¬ 
tificate, up to and including the first day of Febru¬ 
ary, 2011 at the rate of five per cent. (o%) per 
annum payable semi-annually upon the par value 
of the stock represented by this certificate, are 
guaranteed by the undersigned in accordance with 
and subject to the terms of a certain Lease from the 
Portland Railroad Company to the undersigned, 
dated February 1,1912, and recorded in the Cumber¬ 
land County Registry of Deeds, Book 889, page 1, 
et seq., such dividends to be payable without deduc¬ 
tion for any tax or taxes which the Portland Rail¬ 
road Company or the undersigned may be required 
to pay thereon or to retain therefrom under any 
present or future law of the United States or of 
any State, county or municipality therein, the under¬ 
signed hereby agreeing to pay all such tax or taxes. 

Cumberland County Power and Light Company. * 

[6] “ This guaranty of dividends is subject to the 
declaration of the dividends by the Railroad Company 
as hereinbefore provided and the substantial per¬ 
formance by the Railroad Company of all of its cove¬ 
nants and agreements set forth and contained in this 
Lease. The termination of this Lease for any cause 
except the default of the Power Company shall operate 
to terminate and cancel any and all guaranty of 
dividends upon the stock of the Railroad Company 
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made by the Power Company nnder the terms and 
provisions hereof. 

‘‘In the event that the Power Company shall pay 
that part of the rental which is represented by divi¬ 
dends upon the stock of the Railroad Company to the 
Railroad Company, instead of to the stockholders 
directly, all obligation of the Power Company to the 
stockholders upon this guaranty in respect thereto, 
shall be considered performed and satisfied.” 

The stock certificates of the Railroad Company now 
bear the “guaranty”, as provided in the above quoted 
Article IV, with the signature of Central Maine Power 
Company as assignee of Cumberland County Power and 
Light Company. 

The lease provides in effect that the lessee assume and 
perform all the existing agreements of the lessor and 
assume and pay all debts of the lessor then and [7] there¬ 
after incurred pursuant to the provisions of the lease with 
the specific exception of the principal of certain obligations 
including the presently outstanding bonds; that the lessee 
pay all taxes on the demised property, or which the lessor 
may be required to pay; that it use its best efforts to pro¬ 
cure renewals at or before the expiration of municipal loca¬ 
tions ; that it replace or restore any of the demised property 
destroyed by fire or otherwise, or expend an amount equal 
to the value of such destroyed property in extensions, addi¬ 
tions and enlargements; and that it prepare all reports 
and perform all acts which may by law be required to be 
filed and done by the lessor. 

The lease also provides that upon the maturity of any 
of the mortgage indebtedness of the lessor, the lessee has 
the right to designate within prescribed limits the nature 
and amount of securities to be issued to refund the same, 
and that the lessee shall find a purchaser for, or itself pur¬ 
chase, refunding securities designated by it. It is also pro¬ 
vided that if any such refunding securities are sold at a 
discount the lessee shall pay to the lessor in animal instal- 
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ments an amount sufficient to amortize such discount, or 
expend in each year such amount for extensions, enlarge¬ 
ments and additions to the demised property. If any such 
refunding securities are sold at a premium, the premium 
shall be used to pay for or to reimburse the lessee for 
expenditures for extensions, en [8] largements and addi¬ 
tions to the demised property or for the payment of debt of 
the lessor. In the opinion of counsel for Central Maine, the 
legal obligation of the lessee to provide a purchaser for 
such new securities as may be issued by the Railroad Com¬ 
pany to refund at maturity the presently outstanding bonds 
is limited to securities designated by the lessee. The lease 
does not provide in terms what action is to be taken by the 
lessor in case the lessee does not exercise such right of 
designation. However, the lease does require the lessee to 
pay as rental the interest on any bonds which may be issued 
to refund existing bond issues of the Railroad Company. 

The lease further provides that the lessor pay to the 
lessee, in cash or in the lessor’s securities, the cost of all 
extensions, enlargements and additions to the demised 
property made by the lessee with the exception of exten¬ 
sions, enlargements and additions to the Forest Avenue 
Steam Plant which are to be made by the lessee at its own 
expense and are to remain its property; and that the lessee 
has the right, at the expiration of the term, to purchase the 
demised property for a sum to be determined by arbitra¬ 
tion. 

[9] The lease further provides that the lessee maintain, 
operate and preserve the demised property as a going con¬ 
cern and surrender and deliver to the lessor as a going 
concern in condition not inferior to that existing at the date 
of the lease all of the estates and properties demised, 
acquired and held under the provisions of the lease and 
all extensions, enlargements, additions and renewals with 
the exception of extensions, enlargements and additions to 
the Forest Avenue Steam Plant above referred to. 

The lessee is permitted to sell and dispose of any per¬ 
sonal property whenever it shall deem it proper in the 
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ordinary course of bnsiness and may also abandon or sell 
any track, real estate, equipment, franchise, road or other 
property of the Railroad Company which in the opinion of 
the lessee it is inexpedient to retain, provided that the con¬ 
tinuity of the line of railroad shall not be broken by any 
such sale or abandonment nor the efficiency and value of 
the demised premises as a system of street railroads be 
unfavorably affected. 

The lessee is authorized by the lease from time to time 
in its discretion to change or rechange the location or char¬ 
acter of the whole or any part of any present (date of the 
lease) or future line of railroad, the motive power at the 
date of the lease, or thereafter, used upon any such line, or 
the roadbed of any such line. [10] The proceeds of the sale 
or exchange of any property of the railroad shall be rein¬ 
vested in extensions, enlargements and additions of and to 
the demised estates and properties. 

From time to time various portions of the railroad were 
discontinued and abandoned by the lessee, traffic having 
fallen off to such an extent that such portions could only 
be operated at a loss, but in each case such abandonments 
did not break the continuity of the line of the railroad or 
unfavorably affect the efficiency and value of the leased 
properties as a system of street railroads. In 1941 the 
lessee (then Cumberland County Power and Light Com¬ 
pany) completely discontinued electric street railway ser¬ 
vice and substituted therefor motor bus service under 
authorizations and approvals by the Public Utilities Com¬ 
mission of Maine. The operation of the street railway was 
incurring heavy financial losses and the lessee believed that 
a substituted bus system might be operated at a profit and 
at the same time secure to the people of Portland and vicin¬ 
ity a transportation system. Buses are now being operated 
in the cities of Portland, South Portland and Westbrook 
and in the town of Cape Elizabeth over routes aggregating 
68 miles and involving an average of 8,540 bus miles per day. 

The building and operation of shipyards at South Port¬ 
land, employing an average of 25,000 employees, together 
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with other smaller war industries, and the rationing [11] of 
gasoline have resulted in heavy traffic on the bus system 
with substantial profits largely absorbed by Federal income 
and excess profits taxes. It is, of course, impossible to 
predict with certainty future operations of a bus system 
in and around the city of Portland. 

In the early years of the lease, the Railroad Company 
charged the lessee with the value of all property abandoned 
based upon a valuation study made in 1917 and the lessee 
credited the Railroad Company with like amounts. In 1932 
the lessee made a review of accounting procedure and, act¬ 
ing upon the advice of counsel based upon the permissive 
right to abandon under circumstances above described, con¬ 
cluded that it was not liable to the Railroad Company for 
the value of such abandonments but only for the salvage 
value thereof, and changed its books of account accordingly. 
The Railroad Company continued its original practice and 
at September 30,1944, carried an asset account “ Property 
abandoned by lessee, Central Maine Power Co.” in the 
amount of $4,864,466.59. The lessee has always kept the 
accounts of the lessor and, since in 1932 it had acquired 
a large measure of voting control of the lessor, concluded 
that no change should be made in the lessor’s accounts 
even though the lessee considered them to have been kept on 
an erroneous basis. 

Central Maine has carefully considered the situation 
and believes that it is to its advantage to take steps which 
[12] will result in a termination of the lease, the sale by the 
Railroad Company of all of its assets, the payment of all of 
the indebtedness of the Railroad Company, funded and 
otherwise, and the distribution to the stockholders of the 
Railroad Company (other than Central Maine) of cash 
equivalent to the fair value of the stock. The operation of a 
bus transportation system is distinctly foreign to the main 
business of Central Maine. The lease over a period of years 
has proved extremely burdensome to the lessee. 

The $2,045,000 in principal amount of First Lien and 
Consolidated Mortgage Gold Bonds, dated November 1, 
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1915, mature November 1, 1945. It is obviously imprac¬ 
ticable, if not impossible, to refund these bonds. The obli¬ 
gations imposed upon the lessee by the terms of the lease 
make it necessary, as a practical matter, that Central Maine 
either purchase the bonds and hold them as overdue obliga¬ 
tions or, in a proposal for the termination of the lease and 
the complete liquidation of the Railroad Company, cause the 
bonds to be paid and retired. The same considerations 
apply to the $1,600,000 in principal amount of First Con¬ 
solidated Mortgage Gold Bonds maturing July 1,1951. 

In the opinion of counsel for Central Maine, the require¬ 
ments of the lease to surrender to the lessor at the expira¬ 
tion, or earlier termination, of the lease a transportation 
system as a going concern in condition not inferior to that 
of the street railway system of the lessor at the date of the 
lease may be satisfied by the surrender [13] of a bus trans¬ 
portation system. Bus transportation is now recognized as 
adequate and satisfactory. Under this plan for the present 
termination of the lease it is unnecessary to speculate as to 
transportation requirements of the cities of Portland, South 
Portland and Westbrook and the town of Cape Elizabeth 
in the year 2011. 

If Central Maine had itself acquired a bus system it 
would not then be faced with the burden of the lease, and 
the question of continued operation from a financial stand¬ 
point might well present an entirely different picture. 

Central Maine further believes that the termination 
of the lease and the sale of the bus system with the con¬ 
sequent liquidation of the Railroad Company is appropriate 
to effectuate the provisions of subsection 11(b) (1) of the 
Act. 

Central Maine therefore proposes the following steps 
which are set forth in a proposed offer to be made by it 
to the Railroad Company: 

1. Central Maine will procure a firm offer to be made 
to the Railroad Company with a responsible purchaser for 
the purchase of all of the assets utilized by the Railroad 
Company in the transportation business. Certain real 
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estate now used and reqnired by Central Maine in the opera¬ 
tion of the electric ntility business will be purchased and 
paid for by it, at a fair price. 

2. Central Maine will pay to the Railroad Company a 
sum sufficient with moneys belonging to the Railroad Com¬ 
pany to provide funds for the payment and retirement of 
the [14] Railroad Company’s bonds outstanding in the 
hands of the public and for the distribution to stockholders 
of the Railroad Company (other than Central Maine) of an 
amount equal to $110 per share of Railroad Company 
stock in final liquidation. In addition, Central Maine will 
surrender all of its bonds and stock of the Railroad Com¬ 
pany for cancellation and retirement. 

3. Central Maine will pay the reasonable fees and 
expenses of counsel for the Railroad Company for such 
legal services as may be necessary in connection with the 
proposed plan. Central Maine will save and hold harm¬ 
less the public stockholders of the Railroad Company 
against any and all liabilities of any sort, nature or descrip¬ 
tion which may be asserted against them or any one of 
them by reason of any debts, obligations or liabilities 
incurred by or asserted against the Railroad Company by 
reason of any transactions prior to the day following the 
effective date of the termination of the lease. Central 
Maine will also indemnify the trustee under the mortgage 
securing the First Consolidated Mortgage Gold Bonds 
maturing July 1, 1951, the Railroad Company and all 
stockholders of the Railroad Company (other than Central 
Maine) against any and all liability by reason of its dis¬ 
charging said mortgage. 

4. The Railroad Company will release Cumberland 
County Power and Light Company, original lessee, and 
Central Maine Power Company, successor lessee, from all 
liabilities under the lease and will effect a final termina¬ 
tion thereof. The Railroad Company will take the necessary 
action to effect [15] the payment and retirement of its 
bonds, the discharge of its mortgages and the distribution to 
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its stockholders (other than Central Maine) of the stun of 
$110 per share in final liquidation. 

There are filed herewith the following exhibits: 

Exhibit 1. Copy of the First Consolidated Mortgage 
of Portland Railroad Company, dated July 1,190L Supple¬ 
mental indentures are not filed as they are unnecessary to 
a proper disposition of this matter. 

Exhibit 2. Copy of the First Lien and Consolidated 
Mortgage, dated as of November 1, 1915. Supplemental 
indentures are not filed as they are unnecessary to a proper 
disposition of this matter. 

Exhibit 3. Copy of the lease from Portland Railroad 
Company to Cumberland County Power and Light Com¬ 
pany, dated February 1,1912. 

Exhibit 4. Copy of offer to be made by Central Maine 
Power Company to Portland Railroad Company to effec¬ 
tuate the cancellation of the lease and the liquidation of 
the Railroad Company in the manner set forth in the plan. 

Exhibit 5. Financial statements as follows: 

(a) Balance sheet of Central Maine Power Com¬ 
pany as at September 30, 1944; 

I 

(b) Income statement of Central Maine Power 
Company for the twelve months ended September 
30, 1944; 

(c) Balance sheet of Portland Railroad Com¬ 
pany as at September 30,1944; 

[16] (d) Balance sheet of Central Maine Power 
Company as at September 30, 1944, with pro forma 
adjustments and the adjusted balance sheet reflecting 
the proposed cancellation of the lease; and 

(e) Income statement of Central Maine Power 
Company for the twelve months ended September 30, 
1944, with pro forma adjustments to reflect the can¬ 
cellation of the lease and the sale of the Railroad 
Company’s bus system; 
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This plan shall become effective if the Securities and 
Exchange Commission shall find the plan, as the same may 
be modified by Central Maine Power Company, necessary 
to effectuate the provisions of Section 11(b)(1) of the 
Public Utility Holding Company Act of 1935 and fair and 
equitable to the persons affected by the plan and shall make 
an order approving the plan. 

Central. Maine Power Company 

By W. B. Skelton, 

President. 


Dated November 7, 1944. 
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Copy of Lease from Portland Railroad Company to Cumber¬ 
land County Power and Light Company dated 
February 1, 1912. 

[166] THIS INDENTURE, made as of this first day of 
February 1912, by and between Portland Railroad Company 
(hereinafter called the “Railroad Company”), party of the 
first part, and Cumberland County Power and Light Com¬ 
pany (hereinafter called the “Power Company”), party of 
the second part, both said companies being corporations 
organized and existing under the laws of the State of Maine, 

WlTNESSETH: 

Whereas, the Railroad Company owns or controls and 
operates a system of street railroads in and between the 
cities of Portland, Westbrook, South Portland and Saco 
and the towns of Gorham, Cape Elizabeth, Scarborough, 
Old Orchard, Falmouth, Cumberland and Yarmouth, in the 
counties of York and Cumberland in the State of Maine, 
parts of said system of street railroads having been acquired 
by the Railroad Company from the Portland & Cape Eliza¬ 
beth Railway Company, the Cape Elizabeth [167] Street 
Railway Company, the Portland & Yarmouth Electric Rail¬ 
way Company, the Westbrook, Windham & Naples Railway 
Company and the Cape Shore railway; and 

Whereas, the following bonds have been issued and are 
now outstanding, secured by the following mortgages upon 
a part or all of the demised estates, properties and fran¬ 
chises, to wit: 

1. Five hundred thousand dollars ($500,000) of 
First Mortgage 4%% bonds of the Railroad Com¬ 
pany, dated May 1,1893, maturing May 1, 1913, and 
secured by a mortgage upon certain of its property 
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and franchises to Franklin E. Barrett and E. A. 
Noyes, as Trustees, recorded in the Eegistry of Deeds 
of Cumberland County, book 602, page 1, et seq., be¬ 
ing the entire amount of bonds authorized to be issued 
under said mortgage ; 

2. One million six hundred thousand dollars 
($1,600,000) of First Consolidated Mortgage 3^>% 
bonds of the Eailroad Company, dated July 1, 1901, 
maturing July 1, 1951, redeemable at the option of 
the Eailroad Company at par at any interest period 
on and after July 1,1931, and secured by First Con¬ 
solidated Mortgage upon its property and franchises 
to Portland Trust Company, Trustee, [168] recorded 
in the Eegistry of Deeds of Cumberland County, book 
704, page 128 et seq., the aggregate of bonds that may 
be issued and secured by said Mortgage not to exceed 
$3,000,000. 

3. Four hundred thousand dollars ($400,000) of 
the 5% bonds of the Portland & Cape Elizabeth Eail- 
way Company, dated November 1, 1895, maturing 
November 1, 1915, and secured by a mortgage upon 
the properties and franchises formerly owned by said 
Company to the American Loan & Trust Company 
of Boston, Massachusetts, as Trustee (the name of 
which company has since been changed to American 
Trust Company), recorded in the Eegistry of Deeds 
of Cumberland County in book 630, page 281, et seq., 
being the entire amount of bonds authorized to be 
issued under said mortgage; and 

Whereas, the Eailroad Company has issued the 
following notes, to wit: 

1. Two hundred and seventy thousand dollars 
($270,000) of its 4 1 / 4% five-year coupon notes, dated 
December 1, 1911, and maturing December 1, 1916, 
out of a total authorized issue of said five-year notes 
not to exceed in the aggregate Six hundred thousand 
dollars ($600,000); and 
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[169] Whereas, the Railroad Company has heretofore 
issued nineteen hundred thousand nine hundred and ninety 
shares of capital stock of the par value of One Hundred dol¬ 
lars ($100) each, aggregating One Million nine hundred and 
ninety-nine thousand dollars ($1,999,000), and in addition, 
scrip of the par value of Thirty-eight and 31/100 dollars 
($38.31) out of a total authorized capital stock of Two 
million dollars ($2,000,000); and 

Whereas, the parties hereto are duly authorized by law 
to enter into this lease and the same has been duly author¬ 
ized by the Directors of the Railroad Company and by the 
Directors of the Power Company and further duly author¬ 
ized by a vote of more than a majority of the capital stock 
of each of said two companies at meetings of their stock¬ 
holders respectively, duly called and held; 

Now, therefore, the Railroad Company, in considera¬ 
tion of the premises and of the rents and covenants herein¬ 
after reserved and contained on the part of the Power 
Company to be paid and performed does by these presents 
grant, demise, let and lease unto the Power Company, 
its successors and assigns, all and singular its system of 
street railroads as now constructed within the counties of 
York and Cumberland, State of Maine, together with all 
extensions, enlargements and additions [170] to the same 
that may hereafter be constructed or acquired by it or its 
successors, during the term of this Lease, including all its 
lands, car bams, power houses, road bed, ties, rails, wires, 
poles, and overhead and other equipment, rolling stock, elec¬ 
tric and other motors, connections, machinery, bridges, work¬ 
shops, depots, offices, implements and materials of every 
nature and description, and including also and particularly 
its park system known as “Riverton Park” and “Cape 
Cottage Park,” and all other property, real, personal and 
mixed, whether now owned or hereafter to be acquired by 
or for the Railroad Company, which appertains to oris con¬ 
nected with or which may hereafter appertain to or be 
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connected with the customary use and working of said 
system of street railroads and parks and equipment 
thereof; and all of its franchises, rights and privileges 
respecting the use and operation of the demised estates and 
properties which it now has or which it may hereafter 
acquire during the term of this Lease, including all of its 
rights of way, licenses, easements, privileges and immunities 
conferred by its charter or by any act or action of the 
State of Maine or the county of York or the County of 
Cumberland or any other county within the limits of which 
the Railroad Company may hereafter acquire prop [171] 
ertv which shall become a part of the demised estates and 
property or by any ordinances or resolutions of any of the 
municipal authorities of the several municipalities within 
which the Railroad Company may now own or hereafter 
acquire any property which under the terms and provisions 
of this Lease shall become part of the demised estates and 
properties. 

It is intended to include within the foregoing description 
not only the system of street railroads, property and fran¬ 
chises owned by the Railroad Company, but also the several 
systems of street railroads, properties and franchises con¬ 
trolled by the Railroad Company, including particularly 
those owned by the Portland & Cape Elizabeth Railway 
Company, Cape Elizabeth Street Railway Company, Port¬ 
land & Yarmouth Electric Railway Company, Westbrook 
Windham & Naples Railway Company, and Cape Shore 
Railway, all of the properties and franchises of said com¬ 
panies being controlled by the Railroad Company under 
leases and by stock ownership, also to include all street 
railroads, properties and franchises that may be hereafter 
acquired by the Railroad Company and any other of said 
named companies, and to that end the Railroad Company 
does hereby assign and transfer for the term of this Lease 
to the Power Company [172] the following leases to the 
Railroad Company and the interest of the Portland Railroad 
Company in the following stocks of the several lessor com¬ 
panies, to wit: 
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(a) Four hundred and ninety-five shares of the 
capital stock of the Cape Elizabeth Street Railway 
Company of the aggregate par value of $49,500, 
being the total outstanding capital stock of said 
company, excepting five shares held by the directors 
of said company to qualify them as such directors, 
one share of such stock being held by each director. 

(b) Four thousand four hundred and ninety-five 
shares of the capital stock of the Portland & Cape 
Elizabeth Railway Company of the aggregate par 
value of $449,500, being all the outstanding capital 
stock of said corporation, excepting five shares held 
by the directors of said company to qualify them as 
such directors, one share of said stock being held by 
each director. 

(c) Two thousand nine hundred ninety-five shares 
of the capital stock of the Portland & Yarmouth Elec¬ 
tric Railway Company of the aggregate par value of 
$299,500, being all the outstanding capital stock of 
said corporation, excepting five shares held by the 
directors of said company to [173] qualify them as 
directors, one share of said stock being held by each 
director. 

(d) Two hundred and seventy shares of the 
capital stock of the Westbrook, Windham & Naples 
Railway Company of the aggregate par value of 
$27,000, being all the outstanding capital stock of 
said corporation, excepting seven shares held by the 
directors of said company to qualify them as direc¬ 
tors, one share of said stock being held by each 
director. 

(e) Three hundred and fifty-five shares of the 
capital stock of the Cape Shore Railway of the aggre¬ 
gate par value of $35,500, being all the outstanding 
capital stock of said corporation, excepting five shares 
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held by the directors of said Company to qualify them 
as directors, one share of stock being held by each 
director. 

(f) A lease from the Portland & Cape Elizabeth 
Railway Company and the Cape Elizabeth Street 
Railway Company to the Portland Railroad Com¬ 
pany, dated February 20, 1899, and recorded in the 
Cumberland Registry of Deeds, book 676, pages 47- 
51, inclusive. 

(g) A lease from the Portland & Yarmouth Elec¬ 
tric Railway Company to the Portland Railroad Com¬ 
pany, dated April 2, 1901, and recorded in said 
[174] Cumberland Registry of Deeds, book 702, 
pages 457 et seq. 

(h) A lease from the Westbrook, Windham & 
Naples Railway Company to the Portland Railroad 
Company, dated March 27,1901, and recorded in said 
Cumberland Registry of Deeds, book 702, pages 460, 
et seq. 

(i) A lease from the Cape Shore Railway to the 
Portland Railroad Company, dated February 1st, 
1912, and recorded in said Cumberland Registry of 
Deeds. 

Excepting, however, all franchises necessary to pre¬ 
serve the corporate existence of the Railroad Company 
and its interest in the reversion of the demised estates and 
properties and its corporate seal and books of minutes. 

To have and to hold all and singular the estates, proper¬ 
ties and franchises, leasehold interests and stocks hereby 
demised, assigned and transferred for the term and period 
of ninety-nine years from the date hereof. 

Under and subject, however, to the liens of the several 
mortgages hereinbefore described in so far as the same 
cover the said estate, properties and franchises, or any of 


4 . 
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them, and subject also to the terms and provisions set forth 
in this Lease. 

[175} And this indenture further witnesseth: That the 
Bailroad Company does hereby grant, assign and transfer 
unto the Power Company absolutely all the moneys in its 
possession or due or payable to it at the date of this Lease, 
including all bills and accounts receivable, claims, demands 
and causes of action owned or possessed by it, but not 
including any of the First Consolidated bonds or 

4V£% coupon notes of the Bailroad Company now in its 
treasury, or uncertified in the hands of the Portland Trust 
Company as Trustee, or the proceeds of said bonds or notes, 
and the Power Company shall have the right to use the name 
of the Bailroad for the purpose of pursuing, liquidating or 
collecting any and all such bills and accounts receivable, 
claims, demands and causes of action, all of the costs and 
expenses, however, of any such proceedings to be paid by 
the Power Company. 

It is understood and agreed by and between the parties 
hereto and each of said parties does hereby covenant and 
agree with the other as follows, to-wit: 

ARTICLE L 

The Power Company covenants and agrees to pay as 
rental under this Lease the following sums, to-wit: 

[176] 1. A sum each year sufficient to pay the interest 
upon all of the Five hundred thousand dollars ($500,000) of 
First Mortgage 4%% bonds issued by the Bailroad Com¬ 
pany, dated May 1, 1893, and maturing May 1, 1913, said 
interest being payable semi-annually on the first days of 
May and November in each year. Said sum to be paid by 
the Power Company shall be paid in semi-annual instal¬ 
ments at said interest periods respectively in such amounts 
as will be required to pay said interest, the first instalment 
being payable on the first day of May, 1912; 
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2. A sum each year sufficient to pay the interest upon 
the One million six hundred thousand dollars ($1,600,000) 
of First Consolidated 3^% bonds of the Railroad Com¬ 
pany, dated July 1,1901, maturing July 1,1951, said inter¬ 
est being payable semi-annually on the first days of Jan¬ 
uary and July in each year. Said sum to be paid by the 
Power Company shall be paid in semi-annual instalments at 
said interest periods respectively in such amounts as will 
be required to pay said interest, the first instalment being 
payable on the first day of July, 1912. In the event that 
additional bonds of this series shall be hereafter issued 
under and in accordance with any of the provisions of this 
Lease, [177] this sum to be paid as rental by the Power 
Company as herein provided shall be increased to the extent 
of the interest on such additional bonds; 

3. A sum each year sufficient to pay the interest upon 
all of the Two hundred and seventy thousand Dollars 
($270,000) of the 4 1 /£% five-year coupon notes of the Rail¬ 
road Company, dated December 1, 1911, hereinbefore 
recited, said interest being payable on the first days of 
June and December in each year. Said sum shall be paid 
in semi-annual instalments at said interest periods respec¬ 
tively in such amounts as will be required to pay said inter¬ 
est, the first instalment being payable on the first day of 
June, 1912. In the event that additional notes of this series 
shall be hereafter issued under and in accordance with any 
of the provisions of this lease, this sum to be paid as rental 
by the Power Company as herein provided shall be increased 
to the extent of the interest on such additional bonds; 

4. A sum each year sufficient to pay the interest on all 
of the Four Hundred Thousand Dollars ($400,000) of 5% 
bonds of the Portland & Cape Elizabeth Railway Com¬ 
pany, hereinbefore recited, dated November 1,1895, matur¬ 
ing November 1, 1915, said interest being payable on the 
first days of May and November in each [178] year. Said 
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sum shall be paid in semi-annual instalments at said interest 
periods respectively in such amounts as will be required 
to pay said interest, the first instalment being payable on 
the first day of May, 1912; 

5. A sum each year sufficient to pay the dividends at 
the rate of five per cent, per annum upon the capital stock 
of the Railroad Company now issued and outstanding, con¬ 
sisting of 19,990 shares, of $100 each, and upon the capital 
stock of the Railroad Company which may hereafter be 
issued for scrip certificates, now outstanding in the amount 
of $38.31, said dividends being payable semi-annually on 
the first days of February and August in each year. Said 
sum shall be paid in semi-annual instalments at said semi¬ 
annual dividend periods respectively in such amounts as 
will be required to pay the said dividends respectively, the 
first instalment being payable on the first day of August, 
1912. In the event that additional stock of the Railroad 
Company shall be hereafter issued under and in accordance 
with any of the provisions of this Lease, this sum to be 
paid as rental by the Power Company, as herein provided, 
shall be increased to the extent of similar dividends upon 
such additional issues of stock; 

[179] 6. A sum each year sufficient to pay the interest 
on any and all bonds and other obligations that may be here¬ 
after issued by the Railroad Company under and in accord¬ 
ance with any of the provisions of this Lease, said sums to 
be paid in instalments at the interest periods respectively 
in such amounts as may be required to pay said interest. 

All of said payments of interest and dividends shall 
be paid by the Power Company to the Railroad Company, 
or at the option of the Power Company, all payments of 
interest may be made by it to the depositaries where the 
interest is payable, and all payments of dividends direct 
to the stockholders. In order that this option may be exer- 


36 


Exhibit 3 .. 

cised with convenience and despatch, the Railroad Com¬ 
pany undertakes and agrees to declare its dividends not 
later than ten (10) days before the dates of payment thereof 
respectively, payable to those who are stockholders of 
record on a certain day not less than five (5) days before 
such dates of payment respectively (with the right to the 
Railroad Company, however, to adopt a resolution as a 
standing order for the payment of dividends in the future 
from time to time as the money therefor may be available 
for that purpose under the provisions of this Lease), and to 
deliver to the [180] Power Company not later than five (5) 
days before said dates of payment certified lists, from time 
to time, of the stockholders entitled to receive the dividends. 

But the Power Company does not hereby assume any 
obligations to pay any part of said rental to any holder of 
any such bonds or other obligations, excepting only the 
holders of stock of the Railroad Company, nor shall any 
such holder have any right hereunder to sue the Power 
Company for any part of said rental, nor shall the pay¬ 
ment of any part of such rental to any holder of any such 
bonds or other obligations create any liability upon the 
Power Company to pay to said holder of any such bonds or 
other obligations any part of the future rental payable 
under the terms of this Lease. 

Whenever any part of said rental is paid to the holder 
of any such bonds or other obligations, the coupon or cou¬ 
pons representing the interest due to such holder on account 
of which such payment is or may be made shall be surren¬ 
dered to the Railroad Company at the time of payment and 
cancelled. 

The Power Company may deduct from the rental pay¬ 
able hereunder any sum or sums equal to the interest or 
dividends upon any of said bonds or other obligations or 
stock, the interest or dividends upon which the Power [181] 
Company obligates itself to pay by the terms of this Lease 
and which may at the time be held and owned by the Power 
Company. 
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It is expressly understood and agreed that a power con¬ 
tract has heretofore been made and entered into by the 
Power Company with the Railroad Company, dated Feb¬ 
ruary 1st, 1912, under which the Railroad Company cove¬ 
nants and agrees to make certain payments to the power 
company for power furnished. The Power Company does 
hereby covenant and agree that during all of the term of this 
Lease the stockholders of the Railroad Company shall have 
as additional security for the payment of their dividends a 
charge against the various sums which the Railroad Com- | 
pany agrees to pay from time to time to the Power Com¬ 
pany under the terms of said Power Contract, and in event 
of default by the Power Company in making the payments 
of dividends provided for herein, but not before said default, 
the Power Company shall then and thereafter pay all of 
the monthly payments due under said power contract to 
the Union Safe Deposit and Trust Company, or its succes¬ 
sors, as Trustee, to be held by said Trustee for the purpose 
of paying to the stockholders of the Portland Railroad 
Company the defaulted dividends on the stock of said Com¬ 
pany held by them. Said monthly £182] payments to the 
Trustee shall continue until all of the dividends due upon 
any such stock of the Railroad Company shall have been 
paid, and thereafter until the next succeeding dividend shall 
have been declared by the Railroad Company and paid by 
the Power Company and the default shall have ceased. But 
thereafter any balance of such payments remaining in the 
hands of the Trustee shall be repaid to the Power Com¬ 
pany. Nothing in this lease contained shall in any way 
affect the validity of the said Power contract between the 
Power Company and the Railroad Company, but the said j 
contract shall continue in full force and effect and the 
Power Company covenants and agrees to perform all of the 
obligations of the Railroad Company under the said con¬ 
tract. This Lease and the said power contract are each , 
based on their own separate considerations, and neither 
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one has been taken to be or shall be deemed to have been 
any part of the consideration for the other. 

ARTICLE n. 

The Power Company further covenants and agrees that 
during the term of this Lease it will pay to the Railroad 
Company $500 per annum to meet the costs and expense of 
maintaining the organization of the Railroad [183] Com¬ 
pany, such payment to be made quarterly, on the first days 
of February, May, August and November in each year, at 
the office of the Railroad Company in the City of Portland. 

ARTICLE m. 

The Power Company further covenants and agrees dur¬ 
ing the term of this Lease that it will promptly pay, satisfy 
and discharge all lawful municipal, town, county, state or 
government taxes or assessments or other similar charges 
of any description whatever which may be imposed upon 
the demised estates and property or any part thereof or 
upon any additions thereto, or upon the franchises, earn¬ 
ings, income or possessions of the Railroad Company, or 
upon the Railroad Company, or which the Railroad Com¬ 
pany or the Power Company may be required by law to pay 
by reason of the issue or existence of the stock or bonds or 
other obligations of the Railroad Company or to retain out 
of the dividends or interest thereon or out of the principal 
thereof. The Power Company, however, shall not be 
required to pay any such tax, lien or assessment or charge 
nor any other debt or obligation of the Railroad Company 
or the Power Company so long as it shall in good faith con¬ 
test the legality or validity thereof. 
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[184] ARTICLE IV. 

The Power Company agrees to execute a guaranty in 
the following form to be printed, lithographed or engraved j 
upon certificates of stock of the Railroad Company now out¬ 
standing and certificates of stock which may hereafter be 
issued by the Railroad Company in accordance with the 
provisions of this Lease when and as such certificates may 
be presented for the purpose from time to time: 

“Fob Value Received, dividends payable on the 
first days of February and August in each year 
beginning on the first of said dates occurring after 
February 1,1912 and after the issuance of this certi¬ 
ficate, up to and including the first day of February, 
2011 at the rate of five per cent. (5%) per annum 
payable semi-annually upon the par value of the stock 
represented by this certificate, are guaranteed by 
the undersigned in accordance with and subject to 
the terms of a certain lease from the Portland Rail¬ 
road Company to the undersigned, dated February 
1,1912, and recorded in the Cumberland County Reg¬ 
istry of Deeds, book 889, page 1, et seq., such divi¬ 
dends to be payable without deduction for any tax 
or taxes which the Portland [185] Railroad Com¬ 
pany or the undersigned may be required to pay 
thereon or to retain therefrom under any present or 
future law of the United States or of any State, 
county or municipality therein, the undersigned 
hereby agreeing to pay all such tax or taxes. 

Cumberland County Power and Light Company, 

This guaranty of dividends is subject to the declaration 
of the dividends by the Railroad Company as hereinbefore 
provided and the substantial performance by the Railroad 
Company of all of its covenants and agreements set forth 
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and contained in this Lease. The termination of this Lease 
for any canse except the default of the Power Company shall 
operate to terminate and cancel any and all guaranty of 
dividends upon the stock of the Railroad Company made 
by the Power Company under the terms and provisions 
hereof. 

In the event that the Power Company shall pay that part 
of the rental which is represented by dividends upon the 
stock of the Railroad Company to the Railroad Company, 
instead of to the stockholders directly, all obligation of the 
Power Company to the stockholders upon this guaranty in 
respect thereto, shall be considered performed and satisfied. 

[186] ARTICLE V. 

The Power Company undertakes and agrees to take 
over the estates and properties hereby demised, to maintain, 
preserve and operate the same as a going concern, to keep 
them in good order and repair as a first class and efficient 
street railroad property and park system, in condition not 
inferior to that existing at the date of this Lease, making 
to that end all necessary and proper repairs, replacements, 
and renewals, and to operate them in good faith and to the 
best of the Power Company’s ability, for the purpose of 
promoting and extending the business and so as to meet all 
reasonable demands of the public, and protect and preserve 
the rights, privileges, franchises and contracts of the Rail¬ 
road Company, all of the foregoing to be done at the expense 
of the Power Company/but nothing herein contained shall 
prevent the Power Company from using the steam power 
plant of the Railroad Company and any extensions and 
additions thereto, so far as such plant, additions and exten¬ 
sions may not be required for the operation of such street 
railway plant, in the generation of power for any other 
purposes of the Power Company. This clause shall not be 
construed to require the Power Company to extend, enlarge 
or add to the said steam power plant or to pay for re- [187] 
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newals or replacements beyond snch as may be necessary to 
maintain it as an operating plant of a capacity and efficiency 
equal to its capacity and efficiency at tbe date of this con¬ 
tract of lease. 

At the expiration of this Lease or its earlier termina¬ 
tion for any cause, the Power Company agrees to surrender 
and deliver to the Railroad Company as a going concern, 
in condition not inferior to that existing at the date of this 
Lease, all of the estates and properties demised, acquired 
and held under the provisions of this Lease, and all exten¬ 
sions, enlargements, additions and renewals thereof (except | 
extensions, enlargements and additions to the Forest Ave¬ 
nue steam plant of the Railroad Company made by the 
Power Company under the provisions of Article XV of this 
Lease), and all supplies then on hand, and to make all neces¬ 
sary and proper transfers thereof. The Power Company 
further covenants and agrees that upon the expiration or 
earlier termination of this Lease as aforesaid the cash and 
cash assets which will be returned and delivered to the 
Railroad Company will be not less than the current liabili¬ 
ties at that time existing. 

[188] ARTICLE VI. 

The Power Company assumes and agrees to carry out J 
and perform, during the term of this Lease, all of the con- | 
tracts and agreements of the Railroad Company existing j 
at the date of this Lease, and, in addition, any which may ! 
be hereafter entered into under any provision hereof or | 
imposed upon it by law including particularly any and 
all of the covenants and agreements set forth and con- j 
tained in its said mortgages and leases now existing, and 
the said mortgages of its subsidiary companies and mort¬ 
gages which may be hereafter executed in pursuance of any 
provision of this Lease, and to assume and pay all of the 
debts of the Railroad Company existing at the date of this 
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Lease, and, in addition, any which may he hereafter incurred 
by it during the term hereof, under and in accordance with 
any of the provisions hereof, including all necessary 
expenses of the Railroad Company in connection with the 
issuance of any new stock or bonds or other obligations 
authorized by any provision hereof, excepting only that the 
Power Company does not hereby agree to assume and pay 
the principal of any of the bonds or notes of the Railroad 
Company hereinbefore described or of any obligation to pay 
money which the Railroad Company may hereafter create 
under and in accordance with any of the provisions hereof. 

[189] An accurate account shall be taken and kept of 
the cash and bills and accounts receivable received by the 
Power Company from the Railroad Company under this 
Lease, and likewise an accurate account of the payments 
that may be made by the Power Company to satisfy and dis¬ 
charge existing debts and liabilities under the provisions of 
this Article. In the event that such payments exceed the 
amount of such cash and bills and accounts receivable the 
Railroad Company covenants and agrees that it will pay 
such excess, with the right, however, to pay the same in the 
same manner as it is authorized to repay the Power Com¬ 
pany its expenditures for extensions, enlargements and 
additions to the demised property and estates under the 
provisions of Article XV of this Lease. 

ARTICLE TO. 

The Power Company agrees at its own cost and expense, 
from time to time and as often as may be necessary for the 
use of the Railroad Company, to prepare and furnish to the 
Railroad Company, in duplicate, all statements and reports 
which the Railroad Company may be required by law to 
make and file with any public official or body, and to do and 
perform all acts which may be required by law of the Rail¬ 
road Company during [190] the term of this Lease, and 
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semi-annually on the first days of January and July of each 
year, or such other semi-annual dates as the parties may 
agree upon, while this Lease shall be in effect, to prepare 
and furnish to the Railroad Company in duplicate a state¬ 
ment verified by the oath of the Power Company’s treas¬ 
urer, showing the amounts, places and purpose of all 
expenditures made by the Power Company for improve¬ 
ments, betterments, extensions, additions, equipments, 
renewals, or replacements of the property, and to keep at 
all times full, true and correct books of account to which 
and to all contracts, vouchers and agreements the Board 
of Directors of the Railroad Company and accountants and 
experts selected by them shall have free access at all rea¬ 
sonable times, with the right, in so far as the same may be 
serviceable for testing and verifying the reports of the 
Power Company to the Railroad Company, to take copies 
therefrom. 

The Power Company agrees during all business hours 
to furnish to the board of directors of the Railroad Com¬ 
pany and to experts appointed by said directors, free access 
to the demised property and every part thereof, and to 
furnish them with every facility to examine the same and 
the system and manner of operating the same, for the pur¬ 
pose of ascertaining and reporting to the [191] Railroad 
Company upon the conditions, operation and efficiency 
thereof. 

The Power Company shall have the custody and control 
of all deeds, leases and other evidence of title of the demised 
property, and of all grants from the contracts with munici¬ 
palities and of all corporate and account books, vouchers 
and papers of the Railroad Company and its subsidiary 
companies of every kind, but the Railroad Company, 
through its officers, committees or designated agents, shall 
have access thereto at all reasonable times, with the right 
to take copies therefrom. 
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ARTICLE Vm. 

The Railroad Company agrees to permit the Power 
Company the use of its name and the names of its sub¬ 
sidiary companies at the cost and expense of the Power 
Company, in any proceeding, legal or equitable, in eminent 
domain or otherwise, that may be necessary for the pro¬ 
tection of the Power Company’s interest under this Lease. 

i The Power Company shall have all the rights, powers 
and authority over all lines of railroad and other property 
demised hereby which the Railroad Company has exercised 
or is entitled to exercise, except [192] in so far as such 
powers, rights and authority are not transferable, and in all 
such cases the Railroad Company shall exercise its rights, 
powers and authority as shall be directed by the Power 
Company, provided that in no case shall the Railroad Com¬ 
pany be required to do any act which shall be contrary to 
law or in violation of any contract. 

In order to enable the Power Company beneficially to 
enjoy the property, rights, privileges and benefits hereby 
demised, the Railroad Company does hereby appoint the 
Power Company its attorney irrevocable, with full power 
and right at the instance of the Power Company to use the 
name of the Railroad Company and of its subsidiary com¬ 
panies in and about the maintenance, operation and use 
of the demised property, with power to make any and all 
contracts intended to be authorized by this Lease as in 
proper furtherance of the objects herein set forth, with 
any person or corporation, in the name of the Railroad 
Company or of the proper subsidiary company, and under 
its or their corporate seals or otherwise, and in its name or 
those of its subsidiary companies and under its or their 
corporate seals to make and file certificates, apply for 
and receive consents and take all necessary proceedings 
for the construction, [193] maintenance and operation of 
such extensions, enlargements and additions to the demised 
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estates and properties as the said Power Company shall 
desire, and generally to do all other acts and things in and 
abont the premises which the Railroad Company might 
lawfully do, but at the expense of the Power Company, and 
to use the name and seal of the Railroad Company or of 
its subsidiary companies in and about any legal proceedings 
and suits, either at law or in equity, as to the Power Com¬ 
pany may seem necessary, requisite or proper in carrying 
out the objects and intents of this indenture. 

The Railroad Company expressly covenants and agrees 
that at any time during the term of this lease, upon the 
written request of the Power Company, it will use any 
instrumentalities in its control to effect a purchase and 
acquisition of all of the properties and franchises of said 
other companies so far as it legally may. 

In no event shall the stockholders of the Railroad Com¬ 
pany or of the Power Company be held to any individual 
liability as stockholders for any default, damages or other 
breach of obligation contained in this Lease. 

[194] ARTICLE IX. 

At or before the expiration of any of the present munici¬ 
pal locations, under which the demised estates and proper¬ 
ties or any part thereof are operated at the date of this 
Lease, the Power Company will use its best endeavors to 
procure renewals of said locations with provisions substan¬ 
tially as favorable to the Railroad Company and to the 
Power Company as the then expiring locations, and will 
from time to time use its best endeavors to procure renewals 
of such new locations upon their expiration respectively 
until the expiration of this Lease. 

The Railroad Company further covenants that it will 
maintain its corporate existence and the corporate exist¬ 
ence of its subsidiary companies throughout the term of 
this Lease for the purposes hereof, and the Power Com- 
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pany further covenants that it will likewise maintain its 
corporate existence throughout the term of this Lease for 
the purposes hereof. 


ARTICLE X. 

The Railroad Company agrees not to mortgage or 
otherwise encumber the property demised hereby or held 
hereunder, or to issue any new stock bonds or other obliga¬ 
tions for the payment of money, or to make and enter [195] 
into any contracts or agreements, except as authorized or 
required by this lease, without the consent of the Power 
Company. 


ARTICLE XI. 

The Railroad Company covenants and agrees that the 
Power Company upon paying the rentals and keeping and 
performing all of the other covenants, terms and condi¬ 
tions of this Lease to be by it kept and performed, may 
have and peacefully enjoy the estates and properties 
demised, with the appurtenances, during the term afore¬ 
said, free from any let or hindrance of the Railroad Com¬ 
pany or of any person claiming by, through or under it. 

The Railroad Company further covenants and agrees, 
at the written request of the Power Company, and at its 
cost, to make, execute and deliver from time to time in favor 
of the Power Company its successors and assigns, all such 
other and further instruments and assurances in the law 
for the further, better and more perfectly assuring to and 
vesting in it the estates and premises hereby demised and 
intended so to be, according to the true intent and meaning 
hereof, as counsel learned in the law shall advise to be 
reasonably necessary. 

[196] And the Railroad Company covenants that it is 
lawfully possessed of the premises hereby demised. 
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ARTICLE Xn. 


- ■*. 


Tiie Power Company shall at all times during this 
Lease have the full and exclusive right to regulate and 
determine, subject to the provisions of the franchises of 
the Railroad Company and of its subsidiary companies, and 
to any provision of law or regulation of any public service 
commission, or otherwise, made in pursuance of law, the 
rates of toll and charges of transportation over the whole 
or any parts of the lines of railroads hereby demised. 


ARTICLE XIIL 


The Power Company may sell or dispose of any personal 
property whenever it shall deem it proper in the ordinary 
course of business to sell or dispose of the same, subject 
to any lien or charge that shall then remain or exist against 
such property, and also may abandon or sell any track, 
real estate, equipment, franchise, road or other property 
of the Railroad Company, which in the opinion of the 
Power Company it is inexpedient to retain, provided that 
the continuity of the line of railroad shall not be broken 
by any such sale or abandon [197] ment, nor the efficiency 
and value of the demised premises as a system of street rail¬ 
roads be unfavorably affected, and provided any such aban¬ 
donment or sale shall not be in violation of the provisions of 
any of said mortgages or in violation of any regulation of 
any public service commission or any legal obligation of the 
Railroad Company. And the Power Company may from 
time to time in its discretion change or rechange the loca¬ 
tion or character of the whole or any part of any present 
or future line of railroad demised hereby, or the motive 
power now used or hereafter used upon any such line, or 
the roadbed of any such line, subject to the provisions of 
any of said mortgages and of any such regulation or legal 
obligation. The proceeds of the sale or exchange of any 
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property of the Railroad Company which shall be sold or 
exchanged by the Power Company shall be reinvested in 
extensions, enlargements and additions of and to the 
demised estates and properties. The Railroad Company 
agrees to execute upon demand of the Power Company 
its consent to such sale, disposal, abandonment, or change, 
and any deeds or conveyances, appropriate to transfer and 
convey good title, subject to any then existing liens or 
encumbrances thereon. 

[198] ARTICLE XIV. 

Upon the maturity of the aforesaid five hundred thou¬ 
sand dollars ($500,000) of First Mortgage 4 1 /£% bonds of 
the Railroad Company, to-wit, on May 1, 1913, and upon 
the maturity of the aforesaid Four hundred thousand dol¬ 
lars ($400,000) of the 5% bonds of the Portland & Cape 
Elizabeth Railway Company, to-wit, November 1, 1915, 
and upon the maturity of the aforesaid One million six 
hundred thousand dollars ($1,600,000) of First Consolidated 
Mortgage 3%% bonds of the Railroad Company and of any 
additional bonds of said series that may be hereafter issued 
by the Railroad Company under and in accordance with any 
of the provisions of this Lease, to-wit, July 1, 1951, and 
also upon the maturity of the aforesaid Two hundred and 
seventy thousand dollars ($270,000) of 4%% five-year 
coupon notes of the Railroad Company and any other notes 
of said series that may be hereafter issued by the Railroad 
Company under any of the provisions of this Lease, to-wit, 
December 1, 1916, the Railroad Company covenants and 
agrees that the Power Company shall have the right to 
designate to the Railroad Company the nature and amount 
of securities to be issued by it for the purpose of providing 
the money with which to pay such maturing obligations; 
the amount, [199] however, of any stock, bonds or other 
obligations thus designated by the Power Company shall not 
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exceed the face value of the maturing obligations unless 
in the case of bonds or other obligations thus designated 
the fair market value thereof shall be less than their face 
value, and in that event such bonds or other obligations 
shall be issued at their fair market value, and if such fair 
market value cannot be agreed upon by and between the 
Railroad Company and the Power Company, it shall be 
settled by arbitration as hereinafter provided. In the event 
of the issue of any such bonds or other obligations at less 
than their face value, the Power Company, in addition to 
paying the interest thereon during the term of this Lease, 
and all other payments required by the terms and provi¬ 
sions of this Lease, shall be required to make equal yearly 
payments to the Railroad Company at the end of each year 
during the life of such bonds or other obligations, the 
aggregate of which shall be sufficient to amortize the dis¬ 
count on the books of the Railroad Company due to the 
sale of its bonds or other obligations at less than their face 
value, with the right, however, to the Power Company, 
instead of making such annual payments, to expend the 
amount thereof each year upon extensions, enlargements 
and additions [200] to the demised properties and estates, 
except said Forest Avenue steam plant of the Railroad Com¬ 
pany (no charge therefor to be made against the Railroad 
Company) or to credit to the Railroad Company the amount 
of such annual payments against such expenditures there¬ 
tofore made. 

The Power Company hereby covenants and agrees that 
it will either provide a purchaser for the stock, bonds or 
other obligations designated by it at a price sufficient to 
pay, satisfy and discharge the maturing obligations or 
will itself purchase the same at such price. The stock, 
bonds or other obligations to be issued by the Railroad 
Company which the Power Company is authorized to desig¬ 
nate as above set forth may be any one or more of the 
following: 
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1. Any shares of stock which the Railroad Company 
may be authorized to issue; 

2. Any of the First Consolidated Mortgage 3 Yo% bonds 
of the Railroad Company, dated July 1, 1901, which the 
Railroad Company may have available for the purpose. 

3. Any new bonds which the Railroad Company may 
have authority to issue and to secure by a mortgage upon 
its properties and franchises, said bonds and mortgage to 
be in the usual form and to contain appro [201] priate sink¬ 
ing fund provisions in the event that the Power Company 
shall so desire and the interest, which according to the terms 
of this Lease is to be paid by the Power Company, may be 
made at its option not less than &/>% per annum nor more 
than 6% per annum. Any such sinking fund payments shall 
be made in the first instance by the Power Company, but 
the Railroad Company shall repay the amount thereof to 
the Power Company upon its written request either in 
stocks, bonds or other obligations under and subject to 
the provisions of this Article. 

4. Any other obligations of the Railroad Company or 
of any of its subsidiary companies, secured and bearing 
such rate of interest as the Power Company may designate, 
not less, however, than 3%% nor more than 6% per annum. 

The Power Company shall have the option to purchase 
from the Railroad Company any and all of such stock, 
bonds or other obligations at the same price and upon the 
same terms at which the Railroad Company is willing to 
permit the same to be purchased by others, or at the same 
price and upon the same terms at which the Railroad Com¬ 
pany is able to sell the same to others, provided, however, 
that the Railroad [202] Company reserves the right to offer 
to its stockholders any increase in its capital stock at a price 
not less than the price which the Power Company is willing 
to pay for the same, and provided further that the foregoing 
is subject to any legal rights then existing of stockholders 
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of the Railroad Company who subscribe for any new issue 
of stock. Any of such stocks, bonds or other obligations 
which are required to be purchased by the Power Company 
under this Article shall be purchased by it at par or their 
face value, except bonds or other obligations whose fair 
market value is less than par, and in that event said bonds or 
other obligations shall be purchased at their fair market 
value, as set forth above. Any premium realized by the 
Railroad Company upon any such sale of its stock, bonds 
or other obligations, either to its stockholders or to the 
Power Company, or to others, shall be used by the Railroad 
Company only for the purpose of constructing extensions, 
enlargements and additions to the demised estates and 
properties, or of reimbursing the Power Company for its 
expenditures theretofore made for that purpose, or for the 
payment of any debt of the Railroad Company then exist¬ 
ing which is recognized or authorized by the terms of this 
lease. 

[203] At the maturity of any such new bonds or other 
obligations issued as herein provided, the rights and duties 
of the Railroad Company and the Power Company shall be 
the same in regard to the payment of such maturing obliga¬ 
tions and the issue of new securities with which to provide 
the money for the purpose, as hereinbefore set forth, upon 
the maturity of existing obligations. 

If the Railroad Company shall fail or refuse to issue 
any additional stocks, bonds or other obligations with which 
to provide the money to pay maturing obligations, as set 
forth above, the Power Company shall be fully authorized 
to take up and pay such maturing obligations and charge 
the amount thereof against the Railroad Company, and if 
the Railroad Company shall fail to pay the amounts thus 
advanced by the Power Company, or if the Railroad Com¬ 
pany shall fail to promptly reimburse the Power Company 
for its expenditures for extensions, enlargements and addi¬ 
tions, as provided in Article XV of this Lease, or for its 
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expenditures to satisfy the requirements of any sinking 
fund provision in any new bonds or mortgage that may be 
issued and executed by the Railroad Company in pursuance 
of any of the provisions of this Lease, the Power Company 
shall have and possess all of the rights of a creditor [204] 
against the Railroad Company to recover by all proper 
legal proceedings the amount of these or any other debts 
that may be due to it from the Railroad Company, including 
the right to offset any debts that may be due by the Power 
Company under any of the provisions of this Lease. 

The Railroad Company expressly covenants and agrees 
that it will issue and deliver such new bonds or other obliga¬ 
tions and stock as may be required by the terms and provi¬ 
sions of this Article. 

Any such new mortgage as is mentioned in this Article 
to be created by the Railroad Company, or any of its sub¬ 
sidiary companies, shall take precedence over this Lease 
and be a lien and charge prior and superior thereto upon 
such demised estates and properties, and shall to all intents 
and purposes be as valid and effectual in law and equity as 
if the same had been executed, delivered and recorded prior 
to the execution and delivery hereof. 

It is understood and agreed, however, that the Railroad 
Company has outstanding One hundred and sixty thousand 
dollars ($160,000) of notes as follows: 

To Casco National Bank, $40,000, due February 28, 
1912. 

To Mercantile Trust Company, $10,000, due February 
28, 1912. 

[205] To Portland National Bank, $30,000, due Febru¬ 
ary 28, 1912. 

To First National Bank, $10,000, due March 1,1912. 

To First National Bank, $20,000, due April 27, 1912. 

To First National Bank, $10,000.00, on demand. 

To First National Bank, $20,000.00, on demand. 

To Fidelity Trust Company, $20,000.00, on demand. 
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And the Bailroad Company proposes to issue additional 
of its Four and One-half Per Cent. (4V2 %) Five Year 
Coupon Notes to provide the money with which to pay said 
One hundred and sixty thousand dollars ($160,000) of notes 
at maturity. The Power Company does not undertake and 
agree hereby to pay the principal of any of said notes, but 
the interest upon any and all such Four and One-half Per 
Cent. (4 V 2 %) Five Year Coupon Notes issued in accordance 
with this Lease shall be paid by the Power Company as 
part of the rental under this Lease. 

It is further understood and agreed that the Bailroad 
Company has contracted to issue and sell the balance of 
the authorized issue of said Four and One-half Per Cent. 

(4 V 2 %) Five Year Coupon Notes. In the event [206] of 
any such issue, the interest thereon shall likewise form part 
of the rental under this Lease, and any moneys realized by 
the Bailroad Company as the result of any such sales of 
Four and One-Half Per Cent. (4 Y>%) Five Year Coupon 
Notes shall become treasury assets of the Bailroad Com¬ 
pany, but shall be used by it only for the purpose of paying 
maturing obligations of the Bailroad Company which are 
not assumed by the Power Company under this lease, or 
of reimbursing the Power Company under and in accord¬ 
ance with the terms of this Lease, and such Four and One- 
half Per Cent. (4 x / 2 %) Five Year Coupon Notes shall be 
taken care of at maturity in the same way as other notes of 
said issue, as provided above. 

It is understood that $350,000 par value of First Mort¬ 
gage Bonds of the Portland & Yarmouth Electric Bailway 
Company are the property of the Portland Bailroad Com¬ 
pany, and are or may be held by the Portland Trust Com¬ 
pany as part of the security for the payment of the principal 
and interest of the said 3^ % Consolidated First Mortgage | 
Bonds of the Bailroad Company, and it is hereby agreed 
that in case said bonds are not cancelled or extinguished 
prior to their maturity or prior to such time as they shall 
become due for any reason prior to maturity, the Bailroad 
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Company will ex [207] tend or refund them in the same 
manner as other outstanding obligations, the refunding of 
which is provided for in this Article. 

ARTICLE XV. 

The Power Company may from time to time make such 
extensions, enlargements and additions of and to the 
demised estates and property, as it may deem for the best 
interests of the parties hereto, and the Railroad Company 
agrees that it will take such corporate action in regard to 
the purchase or construction of such extensions, enlarge¬ 
ments and additions as may be required or convenient 
to accomplish such purchase or construction. The title 
to such extensions, enlargements and additions shall be 
taken and vest in the Railroad Company, but the cost 
thereof shall be advanced and paid by the Power Com¬ 
pany and charged by it against the Railroad Company. The 
Railroad Company covenants and agrees that it will 
promptly, after written request, repay to the Power Com¬ 
pany the actual cash cost of all such extensions, enlarge¬ 
ments and additions, but it shall have the right to repay 
the same in stock, bonds or other obligations, the nature 
and the amount of which, however, the Power Company shall 
have the right to designate as set forth in Article XIV of 
this Lease and the prices at which [208] and the terms and 
conditions upon which said stock, bonds or other obliga¬ 
tions shall or may be taken by the Power Company in pay¬ 
ment and satisfaction of its said advances shall be as set 
forth in said Article XIV. 

It is understood and agreed, however, that the Rail¬ 
road Company shall not be called upon to reimburse the 
Power Company for extensions, enlargements and addi¬ 
tions to the Forest Avenue steam electric plant of the Rail¬ 
road Company which may be made by the Power Company 
during the term of this lease, but any such extensions, 
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enlargements and additions to said steam power plant shall 
be made by the Power Company at its own cost and expense 
and shall be the property of the Power Company as pro¬ 
vided in the said power contract entered into between the 
Railroad Company and the Power Company, dated Feb¬ 
ruary 1st, 1912. 

It is understood and agreed that the words “extensions, 
enlargements and additions” as used in this Lease shall be 
construed to include additional street railway lines which 
the Railroad Company is now or may hereafter be author¬ 
ized to own and operate and additional property, rights, 
privileges and appurtenances used in connection with such 
lines, additional real estate, additional power houses, sub¬ 
stations, car [209] barns, offices and other buildings, struc¬ 
tures and improvements for corporate purposes and all 
additions thereto and enlargements thereof, additional roll¬ 
ing stock, equipment and machinery, boilers and engines, 
tracks, sidings, poles, wires and overhead constructions, 
motors and electrical equipment, tools and appliances, rights 
of way and contract rights. 

Whenever under any franchise or municipal require¬ 
ment or contract or otherwise any part of the expense of 
paving any street or highway is paid by the Power Com¬ 
pany, the pavement shall be considered an extension, 
enlargement and addition within the meaning of this Lease, 
unless the work is done in pursuance of a covenant or 
requirement to keep the pavement in good order and repair 
or is occasioned by the reconstruction or repair of the 
demised estates or property or any part thereof. 

Whenever old or worn-out equipment or other property, 
or equipment or other property which in the opinion of the 
Board of Directors of the Power Company is unsuitable 
for its purposes, or unnecessary for successful operation, 
is replaced by new property or greater cost than the replace¬ 
ment cost of the old or worn-out or unsuitable property if 
new at the time [210] of replacement, such replacement 
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shall not be considered an extension, enlargement or addi¬ 
tion except to the extent of the excess of cost of the new 
over the replacement cost of the old, including the excess, 
if any, of the cost of constructing, erecting and installing 
the new over the cost of constructing, erecting or installing 
the old. 

The actual cash cost of any such extensions, enlarge¬ 
ments and additions shall include the cost of constructing, 
laying, erecting and installing the same, ready for operation. 

It is the intention and understanding of the parties 
hereto that there shall be included within the meaning of 
expenditures for extensions, enlargements and additions as 
used in this Lease all expenditures made by the lessee, 
which, if this Lease had not been made, and such expendi¬ 
tures had been made by the lessor, could properly be 
charged by it as capital expenditures. The Railroad Com¬ 
pany, however, shall not be liable to repay to the Power 
Company any expenditures made by it to keep and main¬ 
tain the demised estates and properties in good and work¬ 
manlike order and repair, as provided by Article V, nor for 
replacing old and worn-out property, except as hereinbe¬ 
fore set forth. All [211] lands, structures, improvements, 
extensions, enlargements and additions, betterments, equip¬ 
ment and renewals added to or made upon the demised 
estates and properties pursuant to any provision of this 
Lease (except extensions, enlargements and additions to 
said Forest Avenue steam electric plant made by the Power 
Company as in this Article provided) shall become the 
property of the Railroad Company when and as acquired 
and shall be considered as part of the demised estates and 
properties and be subject to all the terms, conditions and 
provisions of this Lease, with the same force and effect as 
if they had been owned by the Railroad Company at the 
date of this Lease. 
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ARTICLE XVI. 

The destruction or injury by fire or otherwise of any 
of the property held under this Lease shall not entitle the 
Power Company to surrender this Lease or affect in any 
way the continuance thereof or relieve the Power Company 
from any of its covenants and agreements herein set forth, 
and the Power Company expressly covenants and agrees 
to replace or restore at its own expense any part of the 
demised estates and properties which may be injured or 
destroyed whenever such property is deemed necessary by 
the Power Company [212] to the successful operation of 
the demised estates and properties;.and when not deemed 
necessary, the Power Company covenants and agrees that 
it will expend upon extensions, enlargements and additions 
to the demised estates and properties an amount of money 
equal to the value of the part of the demised estates and 
properties injured or destroyed, without any right or reim¬ 
bursement for such expenditures except out of any insurance 
moneys that may be collected because of such injury or 
destruction. 

ARTICLE XVn. 

The parties agree to make an inventory of all of the 
property demised, as of the date of this Lease, as soon 
as practicable thereafter, which shall specify, among other 
things, the improvements on the real estate, and the char¬ 
acter and condition of all appliances, equipments, tools and 
machinery, and shall contain an appraisement of the value 
of the supplies. Said inventory and appraisement shall be 
made by two persons, one to be appointed by each of the 
parties. If they disagree as to any items they shall select 
a third person, and the decision of the majority shall be 
final. When the inventory is completed, a copy duly cer¬ 
tified by the persons making the same shall be [213] 
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deposited with the Railroad Company, and a copy with the 
Power Company. 


ARTICLE XVm. 

If all of the property hereby demised, or substantially 
the whole thereof, or a part or parts of the lines of the 
Railroad System which yield not less than one-third of 
the gross earnings of the Railroad System (to be determined 
in the event of a disagreement by arbitration, as hereinafter 
provided) shall be taken under the right of eminent domain 
or by other interests who obtain a location at the end of 
the term of any location of the Railroad as provided in the 
charter of the Railroad, or otherwise, this lease at the option 
of the Power Company shall terminate. Upon the termina¬ 
tion of the Lease for any cause in this Article mentioned, 
the proceeds of such taking shall be paid to the Railroad 
Company after the payment to the Power Company of all 
sums which may be due to it from the Railroad Company 
hereunder, and after the deposit of sufficient of such pro¬ 
ceeds with a trustee to be mutually agreed upon, to pay 
any contingent liabilities to which the Railroad Company 
may become subject hereunder or the giving of an indem¬ 
nifying bond satisfactory to the parties to provide for any 
such contingent liability. [214] But, if the Power Com¬ 
pany elects not to terminate the Lease, the whole of the pro¬ 
ceeds of such taking shall be paid to the Power Company 
and applied by it to extensions, enlargements and addi¬ 
tions of and to the demised estates and properties, except 
said Forest Avenue steam plant of the Railroad Company, 
or, at the Power Company’s option, shall be applied to the 
purchase, payment and retirement, at not more than par, 
of any of the outstanding bonds or other obligations recog¬ 
nized or authorized in this Lease, or, if not so applied, the 
outstanding capital stock of the Railroad Company shall 
be reduced by an amount equal to the amount so received, 
and the rental herein agreed to be paid shall be reduced 
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by a sum equal to two and one-half per cent., half-yearly, 
upon the amount of the capital stock so required to be 
retired, or by the amount of the interest upon such bonds 
or other obligations so paid. 

ARTICLE XIX. 

In case of any and every default by the Power Com¬ 
pany for (90) days in the payment of money required 
to be paid by it under this Lease, or, in case of default 
by the Power Company for ninety (90) days after notice 
thereof in writing by the Railroad Company, in keeping 
or performing any other covenant, promise, [215] agree¬ 
ment or stipulation to be kept or performed by it under the 
provisions of this Lease (unless the default is subject to 
arbitration and has been submitted to arbitration in the 
meantime), or in case the Power Company shall fail or 
refuse for sixty (60) days to comply with any decision or 
award of arbitrators appointed as herein provided, or in 
case any substantial portion or all of the demised property 
or the Power Company’s interest therein, shall, through 
order, judgment or decree of any judicial tribunal in any 
suit or proceeding for or on account of any fault of the 
Power Company, be placed in the possession of a receiver, 
displacing or impairing the control hereunder of the Power 
Company over such portion or all of the premises or over 
the revenues arising therefrom, and the removal of such 
receiver and the restoration of said premises and control 
of the Power Company shall not be affected within ninety 
(90) days thereafter, or in case the Power Company’s 
estate or interest in any substantial portion or all of the 
demised property shall be sold on execution or otherwise 
in any judicial proceeding, or in case the Power Company 
shall be adjudged a bankrupt or shall make an assignment 
at common law or under the insolvent laws, then and in 
any and every such event, without demand [216] or further 
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notice, the term hereby granted shall, at the option of 
the Railroad Company, cease and determine, and the Rail¬ 
road Company shall have the right, without let or hindrance 
on the part of the Power Company, to enter upon and take 
possession of the property hereby demised and acquired 
hereunder, and the same and every part and parcel thereof, 
to have, hold, possess and enjoy free from any claim of 
the Power Company; or the Railroad Company without 
such entry may recover possession in any manner pro¬ 
vided by statute or by summary proceedings. 

Nothing done under this Article by the Railroad Com¬ 
pany shall impair and affect any claim for damages against 
the Power Company for breach of any covenant of this 
Lease. 

No waiver by either party of any breach or default of 
the other shall extend to or affect any subsequent breach 
or default or impair the rights of either party arising 
thereunder. 


ARTICLE XX. 

In case of default by the Railroad Company for ninety 
(90) days after notice thereof in writing by the Power 
Company in keeping or performing any covenant, promise, 
agreement or stipulation to be kept or performed by it under 
the provisions of this Lease [217] (unless the default is 
subject to arbitration and has been submitted to arbitration 
in the meantime), or in case the Railroad Company shall 
fail or refuse for sixty (60) days to comply with any deci¬ 
sion or award of arbitrators appointed as herein provided, 
the term hereby granted shall at the option of the Power 
Company cease and determine. Nothing done under this 
Article by the Power Company shall impair or affect any 
claim for damages against the Railroad Company for 
breach of any covenant of this Lease. 
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ARTICLE XXL 

The Railroad Company agrees that the Power Company, 
not being then in default under any provision of this Lease, 
shall have the right, at the expiration of the term, to pur¬ 
chase the property demised and acquired hereunder, if it 
shall be legally authorized so to do, for a sum to be deter¬ 
mined by arbitration, as herein provided, and the payment 
or assumption by the Power Company of all the bonds and 
other obligations of the Railroad Company herein recog¬ 
nized or authorized, on condition that the Power Company 
shall give written notice to the Railroad Company, at least 
six months in advance of the expiration of the term of this 
Lease, of the Power Company’s intention to exercise the 
£218] privilege of purchase, and in that event the Power 
Company shall, on or before the date fixed for the expira¬ 
tion of the Lease, pay to the Railroad Company the amount 
so determined, and shall pay or execute a proper agreement 
or agreements for such assumption of such bonds and 
other obligations, and thereupon the Railroad Company 
shall execute and deliver to the Power Company a deed 
conveying to the Power Company all of the Railroad Com¬ 
pany’s right, title, interest and estate in the property 
demised to and acquired by the Power Company under this 
Lease, subject only to such liens, if any, as shall then be 
existing thereon. 


ARTICLE XXn. 

Whenever any dispute shall occur between the parties 
as to any matters of fact arising under this Lease, or as to 
the right of either party to cancel this Lease, or as to any 
matter herein expressly referred to as a subject for arbi¬ 
tration hereunder, including the matter covered by Article 
XXT the Railroad Company and the Power Company shall 
reduce their differences or other matters submitted to 
writing and submit the same with their evidence to three 
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arbitrators to be selected as follows: The Railroad Com¬ 
pany and the Power Company shall each select one respon¬ 
sible and disin [219] terested arbitrator of well-known 
integrity and recognized business experience and ability, 
and the said arbitrators shall select another of like qualifi¬ 
cations. The three so chosen shall hear and decide the 
dispute or other matter presented and their written deci¬ 
sion or that of a majority of them shall be final and con¬ 
clusive. In case either party shall fail to appoint an arbi¬ 
trator for the space of fifteen days after written notice 
from the other to make such appointment, the arbitrator 
appointed by the party not in default shall appoint an 
arbitrator of like qualifications for the defaulting party, 
and the said two arbitrators shall then select a third 
arbitrator of like qualifications. The three so chosen shall 
hear and decide the dispute or matter submitted and their 
written decision or that of a majority of them shall be final 
and conclusive. In case any two arbitrators selected as 
above shall fail for a period of five days to agree upon a 
third arbitrator, either of the parties may, upon giving 
written notice to the other of its intention to do so, apply 
to any Justice of the Supreme Court of Maine or any 
federal judge resident in Maine, for the appointment of a 
third arbitrator; and such judge may upon hearing select 
a third arbitrator with the qualifications hereinbefore 
stated, and the [220] three arbitrators so chosen shall 
thereupon hear and decide the dispute, and their written 
decision, or that of a majority of them, shall be final and 
conclusive. 

"Whenever either party shall request action by the other 
and the other shall for an unreasonable time (at least ten 
days being given for action in all cases) fail or refuse to 
take definite action through its Board of Directors or an 
executive committee, a dispute shall be deemed to have 
arisen. 

Awards hereunder shall fix the time for compliance and 
the arbitrators shall have power, for good cause shown, 
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from time to time to extend the time for such compliance for 
a reasonable time, npon such terms as they may direct. 

ARTICLE XXm 

Wherever the words “demised estates and properties** 
or “leased estates and properties** are used in this Lease, 
they shall be construed to mean all the estates and prop¬ 
erties particularly set forth in the granting clause and all 
extensions, enlargements and additions thereto, including 
the Railroad Company’s interest in the estates and prop¬ 
erties owned by the Portland & Cape Elizabeth Railway 
Company, Cape Elizabeth Street Railway Company, Port¬ 
land & Yarmouth Electric Railway [221] Company, West¬ 
brook Windham & Naples Railway Company and Cape 
Shore Railway, represented by the leases and stocks herein¬ 
before particularly described as assigned or transferred by 
this Lease. 

The term “subsidiary companies” wherever used in 
this Lease shall be deemed to refer to the companies herein¬ 
above mentioned, any of whose stock is owned by the Rail¬ 
road Company, or any of whose property has been leased 
to the Railroad Company. 

ARTICLE XXIV. 

The Railroad Company’s interest in stocks transferred 
and assigned by this Lease, on the cessation of the rights 
in the same of the Trustee under the mortgage securing the 
said 3Consolidated Mortgage Bonds, may at the option 
of the Power Company be transferred to the name of the 
Power Company on the books of the companies which issued 
said stocks respectively, and the Power Company shall be 
entitled to all the rights and powers of an owner of said 
stocks during the term of this Lease, subject, however, to 
the rights of said Trustee. 
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In Witness Whebeof, the parties hereto, Portland 
Railroad Company and Cumberland County Power and 
Light Company, have each caused this instrument to be 
[222] signed in their behalf, the former by its President and 
Treasurer, and the latter by its Vice-President and Clerk, 
and their respective corporate seals to be hereto affixed, 
all as of the day and year first above written. Executed in 
two parts. 

Portland Railroad Company 
By Chari.es F. Libby, 

(Seal) President. 

Charles F. Berry, 

Treasurer. 

Cumberland County Power and 
Light Company 

By Charles 0. Bancroft, 

(Seal) Vice-President. 

William M. Bradley, 

Clerk. 


Signed, sealed and delivered as 
to all in the presence of: 

Henry P. C. Hersey. 

William S. Linnell. 
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[223] State op Maine, 

County op Cumberland, 

Before me, C. B. Skillen, the undersigned, a Notary 
Public in and for said County and State, personally came 
Charles F. Libby and Charles F. Berry, to me known to be 
the President and Treasurer respectively of the Portland 
Railroad Company, the corporation which is described in 
and which executed the within instrument as the party of 
the first part thereto, and acknowledged the same to he the 
free act and deed of themselves and of the said corporation. 

In witness whereof I have hereunto set my hand and 
seal this fifteenth day of February, 1912. 

C. B. Skillen, 

(Seal) Notary Public. 

State op Maine, 

County of Cumberland, 

Before me, C. B. Skillen, the undersigned, a Notary 
Public in and for said County and State, personally came 
Charles 0. Bancroft and William M. Bradley, to me known 
to be the Vice President and Clerk respectively for the 
Cumberland County Power and Light Company, the cor¬ 
poration which is described in and which executed the 
within instrument as the party of the second part thereto, 

[224] and acknowledged the same to he the free act and 
deed of themselves and of the said corporation. 

In witness whereof I have hereunto set my hand and 
seal this fifteenth day of February, 1912. 

C. B. S kille n, 

(Seal) Notary Public. 

This lease recorded in Cumberland County Registry of 
deeds, hook 889, page 1, et seq. and York County Registry of 
deeds, hook 599, page 486. 
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Balance Sheet of Central Maine Power Company as of September 30 , 1944 . 

CENTRAL MAINE POWER COMPANY 
BALANCE SHEET 
As at September 30, 1944 

(As shown by Com P a ny, s tooks, unaudited by independent public accountants) 

1 he attached Balance Sheet Notes A to I are an integral part of this 
statement and should be read in conjunction therewith. 

„ . ASSETS AND DEFERRED CHARGES 

Fixed Assets : 

Property, plant and equipment (including intangibles) (Notes A and C2(d)) : 

Electric properties....... 

Gas properties ..... 

Water properties....... ^ 

Property held in fee for future development. 

Total fixed assets..... 

Cuerent Assets : 

Cash on demand in banks.......... 

Cash on hand and working funds...... 

Notes receivable: 


$95,516,311.13 

1,757,293.18 

191 , 550.79 

3 , 021 , 246.73 


$ 3 , 929 , 066.81 
10 , 192.21 


$ 100 , 486 , 401.83 


Partly sect 
Unsecured 


Less: Reserve . 
Accounts receivable: 


Merchandise and installment accounts.. 

Interest and dividends receivable. 

Miscellaneous ... 


Less: Reserve for bad debts... 

U. S. Treasury Short Term Obligations. 

Unbilled income (estimated)... 

Merchandise, materials and supplies: 


For operations and construction.... 
Other current assets: 

Notes receivable—officers.. 

Due from affiliated companies: 
Accounts receivable—service 
Accrued interest receivable.... 
Miscellaneous... 


$ 812.32 

7 , 187.84 


$ 8 , 000.16 


1 , 780.90 

6 , 219.26 

$ 1 , 017 , 654.60 


55 , 656.06 

48 , 979.99 

22 , 374.33 


$ 1 , 144 , 664.98 

85 , 000.00 

1 , 059 , 664.98 


3 , 000 , 000.00 

414 , 400.00 

$ 92 , 196.41 

1 , 237 , 134.85 

1 , 329 , 331.26 

858.24 

$ 135,241.02 

216.66 
4,373.89 

139,831.57 


Total current assets....... 

Cash Deposited With Trustees and Fiscal Agents—Contra: 

For payment of dividends, bond redemptions and interest coupons 

Employes’ U. S. War Bond Fund—Contra...-. 

Bond Sinking Fund Deposits....... 

Investments: 

Securities of affiliates: 

Stocks and bonds of Portland Railroad Company 

( NOte ID) .........M........W....NH........M.MM.....M.......H.MMMM..MMMMM. 

Less: Reserve for investment in bonds. 

Total stocks and bonds of Portland Railroad Co. 
Stocks and bonds of other affiliates.-.. 

Other security investments..™... 

Less: Reserve —.-........ 

Advances to subsidiaries.............................................................. 

Total investments---— 

Other Assets : 

Miscellaneous properties---- 

Post War Credit—Excess Profits Tax... 

Unbilled Jobbing .«........ 

Total other assets.....•••*....*.*.*• 

Deferred Charges : 

Unamortized debt discount and expense (Note I)--- 

Prepaid insurance, taxes and expense 


$ 1 , 743 , 530.60 

604 , 075.67 

$ 1 , 139 , 454.93 

164 , 500.00 

$ 37 , 182.00 
6 , 400.00 


$ 1 , 303 , 954.93 

30 , 782.00 

71 , 136.87 


372 , 737.88 

280 , 661.00 

12 , 958.40 


Bus transportation system substituted under Portland Railroad Lease.- 

M iscellancous m........ ......................................................... 


$ 1 , 787 , 545.38 
635 , 258.00 
921 , 597.32 
87 , 319.38 


Total deferred charges. 
-Total . ..-- 


9 , 889 , 564.33 

874 , 224.96 

10 , 489.20 

183 , 504.82 


1 , 405 , 873.80 


666 , 357.28 




3 , 431 , 720.08 

$ 116 , 948 , 136.30 
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CENTRAL MAINE POWER COMPANY 

BALANCE SHEET 


As at September 30, 1944 

(As shown by Company’s books, unaudited by independent public accountants) 
The attached Balance Sheet Notes A to I are an integral part of this 
statement and should be read in conjunction therewith. 


Funded Debt: 
Bonds 


LIABILITIES, CAPITAL STOCK AND SURPLUS 


Central Maine Power Company: 

First and General Mortgage Bonds: 

Series H— 3/t% due August 1, 1966.. 

Series J—3due Dec. 1, 1968...... 

Series L— 3 J /Z% due Oct. 1, 1970. 

Series M—3J4% due Sept 1, 1972... 

Total mortgage debt... 

Serial Notes due 1945-1952... 



$13,361,500.00 

4,500,000.00 

20,350,000.00 

12,500,000.00 


Current and Accrued Liabilities : 

Serial notes—due 12/1/44 and 6/1/45.... 

Taxes collected for Federal Government.™---- 

Accounts payable____ 

Accrued interest on mortgage debt.—...... 

Accrued interest on serial notes..... 

Accrued taxes—other than Federal taxes on income.. 

Accrued rental of leased property......... 

Other current and accrued liabilities... 

Provision for Federal taxes on income for current and prior periods 

Consumers’ deposits and interest thereon... 

Due to affiliated companies ___ _..._....... 

Total current and accrued liabilities. 

Dividends, Bond Redemptions and Interest—Contra... 

Employees’ U. S. War Bond Fund — Contra. 


$ 500,000.00 
39,629.16 
718,110.05 
166,900.41 
39,375.00 
159,217.30 
92,749.96 
109,240.17 
2,487,600.50 
288,543.02 
33,635 .77 


Reserves: 

Depreciation: Electric, £as and water properties.... 

Contributions for extensions.......... 

Casualty and insurance... 

Provisions in connection with lease from Portland Railroad Company: 

For acquisition, or refunding at maturity, of bonds of Portland Railroad 

Company outstanding in the hands of the public (Note D)__ 

For replacement of bus property leased........ 

Total reserves ............ 

U N ADJf U ST ED K Kj ) IX S ............................................................................................................ 


$13,571,312.75 

217,538.67 

92,556.49 


2,285,235.46 

561,743.70 


$ 50,711,500.00 
3,750,000.00 


4,635,001.34 

874,224.96 

10,489.20 


16,728,387.07 

32,361.05 


Capital Stock and Surplus : 

Capital Stock: 

Preferred stock (Note F) : 

$100 par value—authorized. 

Issued and outstanding: 

7% Preferred cumulative 
6% Preferred cumulative 
$6 Dividend Series—Pre¬ 
ferred cumulative_ 

$50 Preferred—authorized . 

Issued and outstanding: 

S% Dividend Series. 

Common Stock: 

$10 par value—authorized. 

Issued and outstanding... 

Total capital stock._ 

Surplus: 

Capital surplus (Note G)___ 

Earned surplus__ 

Total capital stock and surplus 


198,351 

shares 



111,231 

41 

$11,123,100.00 


5,713 

44 

571,300.00 


79,191 

44 

7,919,100.00 


31,518 

44 



21,518 

14 

1,075,900.00 

20,689,400.00 

1,500,000 

44 



1,316,583 

44 


13,165,830.00 

$33,855,230.00 



$ 448,254.96 
5,902,687.72 



6,350,942.68 




Total 


40,206^172.68 

$116,948,136.30 
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[233] 

CENTRAL MAINE POWER COMPANY 
NOTES TO FOREGOING BALANCE SHEET 
September 30, 1944 

(as shown on Company’s books, unaudited by 
independent public accountants) 

Note A—Included in fixed assets are intangible items as follows: 
Cost of obtaining capital and services rendered in financing and 
acquiring properties in 1910—$1,633,333.33; Intangibles acquired 
from Portland Electric Company in 1912—$650,434.81; Other 
intangibles segregated on the books $93,559.91. The amortization 
program for certain of the intangibles is set out in Notes C below. 

I There is no requirement that the company segregate tangible and 
intangible utility plant so as to show separately original cost, plant 
acquisition adjustments and plant adjustments. 

Note B—Upon the merger of Cumberland County Power and 
Light Company in December 1942, Central Maine Power Company 
assumed a 99 year lease (dated February 1, 1912) of the properties 
of Portland Railroad Company. Acting under the terms of the lease, 
Cumberland County Power and Light Company had discontinued the 
street railway operations, abandoned the street railway properties 
useful only for that purpose, and provided a street motor bus trans¬ 
portation system. Portland Railroad Company now carries as an 
asset in its books an amount of $4,864,466.59, entitled “Property 
Abandoned by Lessee”. The company denies that it is liable under 
the lease for any part of the abandonments heretofore made. 

The company, in accordance with the accompanying plan, intends 
to propose to the Portland Railroad Company that in consideration 
of the cancellation of the lease and the sale to a third party of the bus 
properties, it (the company) will furnish the additional funds neces¬ 
sary to redeem all of the publicly held bonds of the railroad company 
and pay to the stockholders of the Portland Railroad Company, other 
than the company, $110 per share. The company owns $1,310,000 
principal amount of the $3,645,000 of bonds outstanding and owns 
9,795 of the 19,990 shares of the capital stock of the Railroad Com¬ 
pany, which securities are to be turned over to the Portland Railroad 
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Company in connection with the lease cancellation. The company 
has on its books a reserve of $2,285,235.46, which together with the 
$49,764.54 now on deposit with a trustee for one of the bond issues, 
is equal to the principal amount of the Portland Railroad bonds out¬ 
standing in the hands of the public. The Company also has a reserve 
of $604,075.67 against its investment in the Portland bonds. The 
$921,597.32 claim against Portland Railroad Company for the invest¬ 
ment in the bus system will be cancelled. The company has provided 
a reserve for bus replacement in the amount of $561,743.50 which will 
partially offset this charge. It is estimated that the reserves, plus the 
savings in income taxes resulting from lease cancellation, will exceed 
the expense of the cancellation of the lease. 

• 

Note C—In its application to the Securities and Exchange Com¬ 
mission for exemption of the issue and sale of the Series M Bonds 
and common stock from the provisions of Section 6(a) of the Public 
Utility Holding Company Act of 1935, the Company proposed that 
the following limitations on the payment of dividends on its common 
stock be imposed as a condition to the Commission’s order granting 
such application and they were so imposed: 

1. No dividends, except dividends payable in common stock, 
shall be declared or paid on the common stock of the merged 
company except out of earnings accumulated subsequent to the 
date upon which the merger becomes effective. 

2. No dividends, except dividends payable in common stock, 
shall be declared or paid on the common stock of the merged 
company at any time unless for the entire period from the date 
upon which the merger shall have become effective to the end of 
the calendar month next preceding the month in which any such 
declaration is made. 

[234] (a) the Company shall have made provision for 
depreciation at the rate of not less than two per cent per annum 
on its depreciable gas and electric plant; 

(b) the Company shall have retained current earnings 
applicable to its common stock, or shall have sold additional 
common stock for cash, at a rate of not less than $500,000 
per annum until the sum of the earnings so retained plus the 
proceeds from the sale of common stock shall aggregate not 
less than $5,000,000. Such earnings as are so retained shall 
be used only for the payment of dividends on common stock 
payable in common stock; 
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(c) the Company shall have retained current earnings 
applicable to its common stock at the rate of not less than 
$200,000 per annum until all bonds of Portland Railroad 
Company outstanding in the hands of the public shall have 
been paid in full or acquired by the Company or sums suffi¬ 
cient to pay the same at maturity shall have been deposited 
with the Trustees under the mortgages securing the same. The 
earnings so retained shall be credited to a reserve against the 
Company’s investment in Portland Railroad Company bonds 
until that investment has been reserved against in full, and 
thereafter shall be credited to the account “Bus Transportation 
System Substituted under Portland Railroad Lease”, used to 
describe disbursements made for the purchase of busses or 
other equipment for Portland Railroad Company, until such 
account has been fully amortized. This last named provision 
is not intended to replace all or any part of the present reserve 
called “For Replacement of Bus Property Leased” or all or 
any part of the annual charge to earnings for that purpose; 

(Upon completion of the proposed cancellation of the lease 
all requirements of this section will have been met and the 
limitation will lapse.) 

(d) the Company shall have amortized from earnings at 
the rate of not less than $260,981 per annum the $2,000,000 
carried in the plant account as “Cost of obtaining capital and 
services rendered in financing and acquiring properties in 
1910” and the $609,810 carried in plant account as an acquisi¬ 
tion adjustment, being the excess of acquisition cost over asset 
to predecessors of the property acquired by Portland Electric 
Company from Portland Lighting and Power Company and 
Consolidated Electric Light Company of Maine, proportionate 
to the cost of that part of said property no longer in service, 
until the total amount of $2,609,810 shall have been amortized 
or otherwise provided for; provided that no amortization of 
said items shall be a permitted earned surplus adjustment 
under paragraph (e) below; 

(e) provided that surplus accumulated by retention of 
earnings under paragraphs (b) and (c) above may be reduced 
by adjustments applicable to earned surplus. 
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Note D—Contingent Liabilities 

(1) Pursuant to agreement dated November 30,1942 between 
the Company and the First Boston Corporation and Coffin & 
Burr, Incorporated, acting for the several underwriters of 
$12,500,000 of Series H Bonds, the Company will indemnify and 
hold harmless [235] each underwriter and each person, if 
any, who controls any underwriter within the meaning of Section 
15 of the Securities Act against any loss, claim or liability, joint or 
several (including the reasonable cost of investigating or defend¬ 
ing any such alleged loss, claim or liability and reasonable counsel 
fees incurred in connection therewith), arising by reason of any 
person acquiring any of the bonds, which may be based upon 
Section 11 or Section 12 or any other section of the Securities 
Act, or on any other statute or at common law on the ground 
that the final registration statement or the final prospectus includes 
an untrue statement of a material fact or omits to state a material 
fact which (in the case of the final registration statement) is 
required to be stated therein or is necessary to make the statements 
therein not misleading or which (in the case of the final pro¬ 
spectus) is necessary to make the statements therein, in the light 
of circumstances under which they were made, not misleading, 
unless such statement or omission was made in reliance upon 
written information furnished to the Company in connection 
therewith by any Underwriter through them; provided, however, 
that in no case is the Company to be liable with respect to any 
claim made against any underwriter or any such controlling per¬ 
son unless such underwriter or such controlling person, as the 
case may be, shall have notified the Company in writing within 
a reasonable time after the summons or other first legal process 
giving information of the nature of the claim shall have been 
served upon such underwriter or upon such controlling person 
(or after he shall have received notice of such service on any 
designated agent), but failure to notify the Company of any such 
claim shall not relieve it from liability which it may have to the 
person against whom such action is brought otherwise than on 
account of its indemnity agreement contained in this paragraph. 
The Company will be entitled to participate at its own expense 
in the defense, or if it so elects, to assume the defense of any suit 
brought to enforce any such liability and if the Company elects 
to assume the defense of any such suit, the defendant or defend- 


72 


Exhibit 5(a). 

ants therein will be entitled to participate in the defense of such 
suit, but shall bear the fees and expenses of any additional counsel 
retained by them. 

(2) Pending litigation with respect to flowage claims and 
water rights. The damages payable in this litigation are esti¬ 
mated not to exceed $20,000. 

Note E—In the foregoing Balance Sheet, Skowhegan Water 
Power Company, Cumberland Securities Corporation, New England 
Pole and Treating Company, Nepsco Services, Inc., Portland Rail¬ 
road Company and Nepsco Appliance Finance Corporation, sub¬ 
sidiaries, have not been consolidated, as their total assets amount to 
less than 10% of the total assets of the Company. 

Note F—There is no provision for the call of the 6% Preferred 
Stock. All or any part of the 7% Preferred Stock is callable on any 
dividend date at $120 per share (a total of $13,347,720), plus accu¬ 
mulated dividends. All or any part of the Preferred Stock $6 Divi¬ 
dend Series is callable on any dividend date at $10 7y 2 per share 
(a total of $8,513,032.50), together with accrued and unpaid divi¬ 
dends. All or any part of the $50 Preferred Stock 5% Dividend 
Series is callable on any dividend date at $53 per share (a total of 
$1,140,454.00), plus accumulated dividends, unless dividends are in 
ari-ears, in which case the stock may not be called in part. 

[236] Note G—There was no change in the Capital Surplus 
Account during the twelve months ended September 30, 1944. 

Note H—Unfilled purchase commitments—$685,695. Of this 
amount, $473,008.72 is for steam plant fuel oil and coal, of which 
deliveries are dependent upon Federal Regulations. 

Note I—Debt premium, discount and expense, applicable to 
existing bond issues is being amortized over the term of the bonds. 
That applicable to called issues is being amortized over the original 
term of the called bonds, with the exception that in one instance the 
maturity date of the called bonds was later than the maturity date 
of the refunding bonds, in which instance the debt discount and expense 
applicable to the called issue is being amortized over the life of the 
refunding bonds. 
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Exhibit 5(b). 

Income Statement of Central Maine Power Company for 
Twelve Months Ending September 30, 1944. 


[237] 

CENTRAL MAINE POWER COMPANY 
INCOME ACCOUNT 


For the Twelve Months Ended September 30, 1944 
(As shown by Company’s books, unaudited by independent 
public accountants) 

The attached Notes A to F to the Income Account are an intergal part 
of this statement and should be read in conjunction therewith. 

Operating Revenues: 


Electric: 

Affiliated companies_ $ 1,547,588.35 

Other_ 13,416,457.45 


Total electric_ $14,964,045.80 

Gas_ 202,962.95 

Water _ 15,510.97 

Transportation _ 2,005,629.90 


Total operating revenues- $17,188,149.62 


Operating Expenses: 


Operation _ 

Maintenance _ 

Depreciation—regular (Note A)_ 

Provision in connection with leased property: 
Replacement of bus property (Note A).... 

Rental of leased property- 

Taxes (Other than Federal income tax) 
Provision for uncollectible accounts_ 

Less: Expenses allocated to construction 

Total operating expenses_ 

Net operating revenues... 

Non-operating Income: 

Merchandise and jobbing (net)_ 

Interest from securities of affiliated companies 
Interest on bonds of Portland Railroad Com¬ 
pany _ 

Other interest_ 

Dividends—other_ 

Net income from rental of land, equipment, etc. 

Income from Hotel Littleton (net)_ 

Other non-operating income- 

Total non-operating income__ 

Net income before interest and 
other deductions _ 


$ 4,885,546.79 j 
955,456.78 
1,645,543.19 

171,392.29 

236,386.24 

1,686,158.99 

18,343.45 

9,598,827.73 
12,913.87 

$ 9,585,913.86 
$ 7,602,235.76 


$ (66,770.15) 

1,299.99 

59,327.51 

23,128.38 

7.00 

12,616.76 

4,823.69 

19,533.92 

53,967.10 
$ 7,656,202.86 
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Interest and Other Deductions: 

Interest on funded debt.... 

Other interest_ 

Amortization of debt discount and expense. 

Provision for tax refunds to bondholders. 

Miscellaneous other deductions. 

Less: Interest allocated to construction. 

Total interest and other deduc¬ 
tions _ 

Net income before provision for 
Federal income tax.. 

Provision for Federal Income and Excess 
Profits Taxes and Acceleration of Amor¬ 
tization of Debt Discount and Expense : 
Acceleration of amortization of debt discount 

and expense (Note C)- 

Federal income tax (normal and surtax)— 

Note F ... 

Federal excess profits tax (Notes D & F).... 
Federal capital gains tax- 


Net Income 


Appropriations of Net Income: 

Preferred stock dividends paid or declared— 
cash: 

Central Maine Power Company: 

7°/o —$7.00 per share (759 shares 

called Apnl 1, 1943)_ 

$6—$6.00 per share- 

6%— $6.00 per share.. 

5 °/o —$2.50 per share.. 

Total Preferred Stock Dividends 
Amortization of investment in Portland 

Railroad Bonds (Note B)_ 

Amortization of intangibles (Note A).... 
Common Stock Dividend declared and 
paid in cash _ 

Total appropriations of net in¬ 
come _ 


Earnings Retained 


( ) Denotes deduction or deficit. 


$ 1,898,412.26 
11,502.60 
187,935.18 
22,533.69 
62,961.01 

2,183,344.74 

1,328.77 

2,182,015.97 

$ 5,474,186.89 


$ 102,823.00 

890,000.00 

1,279,876.00 

6,120.00 

$ 2,278,819.00 

$ 3,195,367.89 


$ 778,617.00 
475,146.00 
34,278.00 
53,795,03 

1,341,836.03 

200,000.00 

260,981.00 

592,462.56 

$ 2,395,279.59 
$ 800,088.30 
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[238] 


CENTRAL MAINE POWER COMPANY 
NOTES TO FOREGOING INCOME ACCOUNT 
For the Twelve Months Ended September 30, 1944 

(As shown by Company’s books, unaudited by 
independent public accountants) 

Note A—Provision is made for depreciation by charging to 
income amounts equal to 2% per year on depreciable electric and gas 
property, and 1/4% per year on its depreciable water properties, in 
addition to depreciation accrued on automotive equipment based upon 
the estimated life of such equipment. 

The provision for replacement of leased bus property is based 
upon the estimated life of such property. 

Refer to Balance Sheeet Note C for provisions for amortization of 
intangibles. 

The policy with regard to accounting treatment for maintenance, 
repairs, renewals and betterments is as follows: 

Replacements in kind of minor definable plant units and repairs to 
equipment are charged to maintenance accounts. Replacements not 
in kind, including betterments, are charged to plant accounts and the 
cost of the property replaced and the cost of removal are charged to 
the depreciation reserve, which reserve is credited with the salvage 
value of the material or equipment. 

Adjustments of accumulated reserves for depreciation were made 
during the period with respect to properties retired or disposed of, 
only in connection with the retirement of automotive equipment. 

Note B—See Balance Sheet Note C. 

Note C—Federal Excess Profits Tax Accruals for the three 
months period ended December 31, 1943 have been reduced because 
of deductions available through the call of the Cumberland Bonds. 
The amount of this reduction was used to reduce Unamortized Debt 
Discount and Expense, rather than to increase the net income for 
the period. 
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Note D—The Federal income tax law permits a deduction for 
amortization over a five-year period or the duration of the war, if less 
than five years, of the cost of facilities constructed in connection with, 
and certified as necessary to, the war effort. Certificates of Necessity 
have been granted the Company for projects with an amortizable cost 
of $5,913,200.00. These projects are being amortized, for income tax 
purposes, over a five-year period, while on the books they are being 
depreciated at regular rates. Amortization deductions total $1,170,- 
585.00 were used in determining the provision for Federal taxes on 
income for the twelve months ended September 30, 1944, reducing tax 
expense by $847,056. 

Note E—In the foregoing income account the income and expenses 
of Skowhegan Water Power Company, Cumberland Securities Cor¬ 
poration, New England Pole and Treating Company, Portland Rail¬ 
road Company, Nepsco Appliance Finance Corporation and Nepsco 
Services, Inc. have not been consolidated. The operating revenues or 
sales amount to less than 2.4% of the respondent’s total revenues. 

Note F—In the foregoing income account Federal income taxes 
for the period from October 1 to December 31, 1943 have been 
adjusted to reflect the applicable proportion of taxes accrued for the 
year 1943. 
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Balance Sheet of Portland Railroad Company as of 
September 30, 1944. 

PORTLAND RAILROAD COMPANY 
BALANCE SHEET 
September 30, 1944 


(As shown by Company’s books, unaudited by independent public accountants) 
(The attached balance sheet notes A to E form an integral part of this statement) 

ASSETS AND OTHER DEBITS 
Plant and property (Note B). $1,560,704.29 


Current Assets : 

Cash _ $ 3,093.00 

Rents receivable_ 65,099.97 

Cash with fiscal agents—contra_ 

Deposits in lieu of mortgaged property™. 

Due from Central Maine Power Company, Lessee, discount on 

bonds of Portland Railroad Company (Note C). 

Property abandoned by lessee, Central Maine Power Company._ 

Unamortized debt discount and expense... 


68,192.97 

2.716.25 
49,76^.54 

134,336.74 

4,864,466.59 

5.113.26 

$6,685,294.64 


Funded Debt: 


LIABILITIES AND OTHER CREDITS 


'r* 

r ♦ 


First consolidated mortgage gold bonds— 

3 y 2 % due July 1, 1951. $3,000,000.00 

Less: Pledged as collateral for 5% bonds 
due November 1, 1945. 1,400,000.00 

First lien and consolidated mortgage gold bonds—5% due Novem¬ 
ber 1, 1945.. 

Interest accrued on funded debt-- 

Interest coupons unclaimed—contra__ 

Busses, garage changed and other property provided by lessee, 

Central Maine Power Company (Note D)_ 

Due Central Maine Power Company, lessee, for settlement with 

Biddeford and Saco Street Railway (Note E).__ 

..Unadjusted credit _ 

Capital stock—par value $100 per share: 

Authorized 20,000 shares 

Issued and outstanding 19,990 shares_ 

Surplus_ 


$1,600,000^00 

2,045,000i00 
56,604116 
2,716;25 

921,597.32 

4,510.00 

41.66 


1,999,000. 
55,825.2 5 

$6,685,294. 
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[240] 

PORTLAND RAILROAD COMPANY 
NOTES TO BALANCE SHEET 
September 30, 1944 

Note A—The Portland Railroad Company, by indenture of lease 
dated February 1, 1912, leased substantially all its rights, privileges, 
franchises and real and personal property then or thereafter owned or 
otherwise controlled to the Cumberland County Power and Light 
Company (merged with Central Maine Power Company, December 
3, 1942) for a term of 99 years. 

Note B—Intangibles included in Plant and Property amount to 
$26,505.00. 

Note C—The 5% bonds issued as at November 1, 1915 were sold 
at a discount of $139,450.00 and this discount has been amortized 
ratably, the effect of the amortization being to reduce “Unamortized 
Debt Discount and Expense” with concurrent charges to an account 
“Due from Central Maine Power Company, lessee, Discount on Bonds 
of Portland Railroad Company”. 

Note D—The amount provided in the account “Busses, garage 
changes and other property provided by lessee, Central Maine Power 
Company” is the recognition of a liability to Central Maine Power 
Company for the cost of busses, garage changes and other property 
provided for use in motor bus operation by Central Maine Power 
Company as lessee. 

Note E—The amount shown “Due Central Maine Power Com¬ 
pany, lessee, for settlement with Biddeford and Saco Street Railway” 
is the amount paid by Cumberland County Power and Light Com¬ 
pany (merged with Central Maine Power Company December 3, 
1942) to the Biddeford and Saco Street Railroad in settlement of 
track rental from April 1, 1909 to February 1, 1912. No correspond¬ 
ing receivable appears on the books of Central Maine Power Com¬ 
pany, lessee. 
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Exhibit 5(e). 

Income account of Central Maine Power Company for the 
twelve months ended September 30,1944, with pro forma 
adjustments to reflect the cancellation of Portland Rail¬ 
road Company lease and sale of bus system to third 
party. 

[246] 

CENTRAL MAINE POWER COMPANY 

INCOME ACCOUNT 

For the Twelve Months Ended September 30, 1944 

(As shown by Company’s books, unaudited by independent public accountants) 

Proforma adjustments to reflect the effect of the proposed cancellation of the Portland Railrbad 

Lease and sale of bus system to a third party 


Operating Revenues : 

Electric: 

Affiliated companies_ 

Total electric _ 

Water _ 

Transportation _ 

Total operating revenues- 

Operating Expenses: 

2 pc ration .. . 

aintenance .. 

Depreciation—regular_ 

Provision in connection with leased 
property: 

Replacement of bus property- 

Rental of leased property- 

Taxes (Other than Federal income tax). 


Eliminate 
Transportation 
Revenues and 
Expenses 

$ 1,547,588.35 $ 

13,416,457.45 

14,964.045.80 

202,962.95 

15,510.97 

2,005,629.90 (2,005,629.90) 
$17,188,149.62 $(2,005,629.90) 


$ 4,885,546.79 $ 
955,456.78 
1,645,543.19 


Provision for uncollectible accounts.. 


171,392.29 

236,386.24 

1,686,158.99 

18,343.45 

9,598,827.73 

12,913.87 


(171,39229) 
(236,38624) 
( 31,408.43) 

(1,479,267.06) 


Less: Expenses allocated to construction— 12,913.87 _ 

Total operating expenses. $ 9,585,913.86 $(1,479267.06) 

Net operating revenues. $ 7,602235.76 $( 526,362.84) 

Non-Operating Income: 

Merchandise and jobbing (net)- $ (66,770.15)$ 


Interest from securities of affiliated com¬ 
panies _ 

Interest on bonds of Portland Railroad 

Company _ 

Other interest_ 

Dividends—other .... 

Net income from rental of land, equipment. 

Income from Hotel Littleton (net)_ 

Other non-operating income._ 

Total non-operating income_ 

Net^ income before interest and 


(66,770.15) $ 

1299.99 

59,327.51 

23,128.38 

7.00 

12,616.76 
4,823.69 
19,533.92 _ 

53,967,10 _ 
7,65620226 $ 


(59227.51) 


(59227.51) 


$ 1,547,58825 
13,416,45745 

14,964,04520 

202,962.95 

15,510.97 

$15,182,519J72 


$ 3,998,092.58 
802,83029 
1,645,543.19 


1,654,750.56 

18,343.45 

8,119,560.^7 

12,91327 

$ 8,106,64620 

$ 7,075,872,92 

$ (66,770.15) 
1299.|» 


23,128.58 

7.00 

12,616.76 

4223.69 

19,533.92 


$ 7,07021 
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Eliminate 
Transportation 
Revenues and 
Expenses 


Adjusted 


Interest and Other Deductions 

Interest on funded debt- $ 1,898,412.26 

Other interest- 11,502.60 

Amortization of debt discount and expense.. 187,935.18 
Provision for tax refunds to bondholders.... 22,533.69 

Miscellaneous other deductions- 62,961.01 

2,183,344.74 

Less: Interest allocated to construction— 1,328.77 

Total interest and other deductions.. $ 2,182,015.97 


$ 1,898,41226 
11,502.60 
187,935.18 
22,533.69 
62,961.01 

2,183,344.74 

1,328.77 

$ 2,182,015.97 


i Net income before provision for 
Federal income tax-- 

Provision for Federal Income and Excess 
Profits Taxes and Acceleration of Amor¬ 
tization of Debt Discount and Expense: 
Acceleration of amortization of debt dis¬ 
count and expense- 

Federal income tax (normal and surtax) — 

Federal excess profits tax.- 

Federal capital gains tax.- 


$ 5,474,186.89 $ (585,690.35) $ 4,888,496.54 


102,823.00 $ 
890,000.00 
1279,876.00 
6 , 120.00 


(494,612.00) 


Net Income- 

Appropriations of Net Income: 

Preferred, stock dividends paid or declared— 
cash Central Maine Power Company: 

7%— $7.00 per share- 

$ 6—$6.00 per share- 

6%—$6.00 per share- 

5%—$2.50 per share- 

Total Preferred Stock dividends— 
Amortization of investment in Portland Railroad 

Bonds ------ 

Amortization of intangibles- 

Common Stock Dividend declared and paid in 
cash ...- 

Total appropriations of net income- 
Earnings Retained_ 


$ 2278,819.00 $ (494,61200) 
$ 3,195,367.89 $ ( 91,078.35) 


778,617.00 $ 
475,146.00 
34278.00 
53,795.03 _ 

1,341,836.03 

200,000.00 

260,981.00 


( 200 , 000 . 00 ) 


592,462.56 _ 

$ 2295279.59 $ (200,000.00) 
$ 800,088.30 $ 108,921.65 


$ 102,823.00 
890,000.00 
785264.00 
6 , 120.00 

$ 1,784207.00 

$ 3,104289.54 


778,617.00 

475,146.00 

34278.00 

53,795.03 

1,341336.03 


260,981.00 

592,462.56 
$ 2,195279.59 
$ 909,009.95 




( ) Denotes deduction of deficit 
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Commission’s Notice of Filing and Order for Hearing 
Dated November 20, 1944. 

Endorsed—(Mailed for Service November 20, 1944.) 

[247] UNITED STATES OF AMERICA 

Before the Securities and Exchange Commission 

At a regular session of the Securities and Exchange 
Commission held at its office in the City of Philadelphia, 
Pa., on the 20th day of November, 1944. 



In the Matter 


Central Maine Power Company 

File No. 54-114 

(Public Utility Holding 
Company Act of 1935) 


Notice Is Hereby Given that Central Maine Power 
Company, a subsidiary company of New England Public 
Service Company, the latter a registered holding company, 
has filed a plan, pursuant to Section 11(e) of the Public 
Utility Holding Company Act of 1935, with respect to 
Central Maine Power Company’s direct subsidiary, Port¬ 
land Railroad Company. 

All interested persons are referred to said document, 
which is on file in the offices of this Commission, for a state¬ 
ment of the transactions therein proposed which are sum¬ 
marized as follows: 

1. Central Maine Power Company is lessee from Port¬ 
land Railroad Company of substantially all the rights, 
privileges, franchises, real and personal property of Port¬ 
land Railroad Company and guarantor of the interest on 
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bonds and dividends of 5% on the Capital Stock of Portland 
Railroad Company. 


2. Portland Railroad Company bas outstanding tbe fol¬ 
lowing securities: 


[248] 


-Par or Principal Amount 
Owned by 
Central Maine 



Owned by 
Public 

Power 

Company 

Total 

First Mortgage Consolidated 
Gold Bonds, 3%%, due 
July 1, 1951. 

$1,188,500 

$ 411,500 

$1,600,000 

First Lien and Consolidated 
Mortgage Gold Bonds, 5%, 
due November 1, 1945. 

1,146,500 

898,500 

2,045,000 

Capital Stock, $100 par value 

1,019,500 

979,500 

1,999,000 

Total . 

$3,354,500 

$2,289,500 

$5,644,000 


Central Maine Power Company states that the 3%% bonds 
are callable for payment at the principal amount thereof 
on any interest date, and that the 5% bonds are callable at 
105% of the principal amount on any interest date upon 60 
days’ notice. 


3. Central Maine Power Company proposes to procure 
a firm offer to be made to Portland Railroad Company by 
a responsible purchaser for the purchase of all the trans¬ 
portation assets owned by Portland Railroad Company. 
Certain real estate now owmed by Portland Railroad Com¬ 
pany and used and required by Central Maine Power Com¬ 
pany in the operation of its electric utility business will be 
purchased and paid for by Central Maine Power Company 
at what Central Maine Power Company states will be a fair 
price. The precise amounts to be received for the afore¬ 
mentioned transportation assets and real estate are not 
stated in the plan, although pro forma financial statements 
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included in an exhibit to the plan are based on an estimated 
amount of $900,000 for the transportation assets and an 
amount of $150,000 for the real estate. 

4. Central Maine Power Company will pay to Portland 
Railroad Company a sum which, together with moneys 
belonging to Portland Railroad Company, is sufficient to 
provide funds for the call and redemption of the 3 V 2 % 
bonds outstanding in the hands of persons other than Cen¬ 
tral Maine Power Company at the principal amount thereof 
plus interest [249] to July 1,1945, and for the payment as 
of the maturity date, November 1,1945, of the 5% bonds by 
payment of the principal amount thereof plus interest to said 
date and for the distribution to stockholders of Portland 
Railroad Company (other than Central Maine Power Com¬ 
pany) of an amount equal to $110 per share. Central Maine 
Power Company states in the pro forma financial statements 
that to consummate these transactions cash in the amount 
of $3,584,035 will be required by Portland Railroad Com¬ 
pany. Of this amount it is stated that Central Maine Power 
Company will pay $2,279,720.49 on account of cancellation 
of the lease and $354,549.97 on account of bond discount, 
accrued rentals, and real estate purchased. The balance of 
cash required is to be supplied by an estimated $900,000 
from the sale of the bus properties and by $49,764.54 cash 
in the hands of the trustee. In addition, Central Maine 
Power Company will surrender its holdings of bonds and 
stock of the Portland Railroad Company for cancellation 
and retirement. 

5. Central Maine Power Company proposes to pay the 
reasonable fees and expenses of counsel for Portland Rail¬ 
road Company for such legal services as may be necessary 
in connection with the proposed plan. Central Maine Power 
Company proposes to save and hold harmless the public 
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stockholders of Portland Railroad Company against any 
and all liabilities of any sort, nature or description which 
may be asserted against them or any one of them by reason 
of any debts, obligations or liabilities incurred by or 
asserted against the Portland Railroad Company by reason 
of any transactions prior to the day following the effective 
date of the proposed termination of the lease. Central 
Maine Power Company also proposes to indemnify the trus¬ 
tee under the mortgage securing the ZV 2 V 0 bonds, Portland 
Railroad Company and all stockholders of Portland Rail¬ 
road Company against any and all liability by reason of its 
discharging said mortgage. 

[250] 6. It is also proposed that Portland Railroad Com¬ 
pany will release Cumberland County Power and Light 
Company, original lessee, and Central Maine Power Com¬ 
pany, successor lessee, from all liabilities under the lease 
and will effect a final termination thereof. Portland Rail¬ 
road Company is also to take the necessary action to effect 
the payment and retirement of its bonds, the discharge of its 
mortgages and the distribution to its stockholders (other 
than Central Maine Power Company) of the sum of $110 
per share in final liquidation. 

The Commission being required by the provisions of 
Section 11(e) of the Act, before approving any plan sub¬ 
mitted thereunder, to find after notice and opportunity for 
hearing that such plan as submitted is necessary to effect¬ 
uate the provisions of Section 11(b) and is fair and 
equitable to the persons affected by such plan; and 

It appearing appropriate in the public interest and in 
the interest of investors and consumers that notice be given 
and a hearing be held with respect to such plan; 

It is Ordered that a hearing on said matters under the 
applicable provisions of said Act and the Rules and Regula- 
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tions promulgated thereunder be held on December 7, 1944 
at 10:00 A. M., E. W. T., at the offices of the Securities and 
Exchange Commission, 18th and Locust Streets, Philadel¬ 
phia 3, Pa. On such date, the hearing room clerk in Room 
318 will advise as to the room in which such hearing will 
be held. At such hearing cause shall be shown why such 
plan should be approved. 

All persons desiring to be heard or otherwise wishing 
to participate in the proceedings should notify the Commis¬ 
sion in the manner provided by its Rules of Practice, par¬ 
ticularly Rule XVII, on or before December 5,1944. 

It is Further Ordered that Charles S. Lobingier or any 
other officer or officers of the Commission designated by it 
for that purpose [251] shall preside at the hearing in said 
matters. The officer so designated to preside at the hearing 
is hereby authorized to exercise all powers granted to the 
Commission under Section 18(c) of the Act and to a trial 
examiner under the Rules of Practice of the Commission. 

It is Further Ordered that the Secretary of the Com¬ 
mission shall serve notice of the aforesaid hearing by mail¬ 
ing a copy of this order by registered mail to Central Maine 
Power Company, Portland Railroad Company, National 
Bank of Commerce of Portland, trustee under the mortgage 
securing the 3%% bonds of Portland Railroad Company, 
The New York Trust Company, trustee under the mortgage 
securing the 5% bonds of Portland Railroad Company and 
Public Utilities Commission of Maine; and that notice of 
said hearing be given to all other persons by publication of 
this order in the Federal Register. 

It is Further Ordered that Central Maine Power Com¬ 
pany give notice of this hearing to all known bondholders 
and to all stockholders of record of Portland Railroad Com¬ 
pany, by mailing to each of such security holders to his last 
known address a copy of this notice and order prior to 
December 1,1944. 
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It is Further Ordered that without limiting the scope 
of the issues presented by said filing particular attention 
shall he directed at said hearing to the following matters 
and questions: 

1. Whether the proposed transactions are necessary to 
effectuate the provisions of Section 11(b) of said Act and 
are fair and equitable to the persons affected thereby. 

2. Whether the proposed payments to be made to bond¬ 
holders and stockholders are fair and equitable. 

3. Whether the consideration to be received by Portland 
Railroad Company for the sale of its assets is fair and 
reasonable. 

4. Whether the fees and expenses in connection with 
the proposed transactions are reasonable. 

[252] 5. The propriety of the accounting entries to be made 
on the records of Central Maine Power Company and on 
the records of Portland Railroad Company in connection 
with the proposed transactions. 

6. Whether and, if so, in what manner, the proposed 
plan should be modified to insure adequate protection of the 
public interest and the interest of investors and consumers 
and to insure compliance with all of the applicable provi¬ 
sions of the Act and Rules thereunder. 

7. Generally, whether in any respect the proposed trans¬ 
actions are detrimental to the public interest or to the inter¬ 
est of investors or consumers or will tend to circumvent any 
provisions of the Act or of any Rule, Regulation or Order 
of this Commission promulgated thereunder. 

By the Commission. 

Orval L. DuBois, 

Secretary. 


(Seau) 
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[Matters reproduced at pp. 87-121 were transmitted 
to the Commission on December 1,1944, matters reproduced 
at pp. 122-128 on December 13, 1944, and matters repro¬ 
duced at 128-132 on December 18, 1944. The transmittal 
was effected by use of the Commission’s Form UA for 
amending applications, declarations, reports and state¬ 
ments. The executed Forms UA are in the record but are 
not reproduced in this appendix.] 


Charter of Portland Railroad Company. 

[255] CHAPTER 457, LAWS 1860. 

An Act to incorporate the Portland and Forest 
Avenue Railroad Company. 

i 

Be it enacted by the Senate and House of Repke- 
SENTATIVES IN LEGISLATURE ASSEMBLED, as follows: 

Sect. 1. Eliphalet Clark, John B. Coyle, John W. 
Adams, Newell A. Foster and Warren Sparrow, their 
associates and successors, are hereby constituted a corpora¬ 
tion by the name of the Portland and Forest Avenue Rail¬ 
road Company, with authority to construct, maintain and 
use a railroad to be operated by horse power, with con¬ 
venient single or double tracks, from such point in the City 
of Portland, upon and over such streets, therein, as shall 
from time to time be fixed and determined by the municipal 
officers of said City of Portland, and assented to in writing 
by said corporation, to the boundary line between said 
city and the town of Westbrook, and thence upon and over 
such streets, town and county roads in said town of West¬ 
brook as from time to time, may be fixed and determined by 
the municipal officers of said town, and assented to in writ¬ 
ing by said corporation, to some point at or near the 
entrance to Evergreen Cemetery, and thence to such other 
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point or points in said town of "Westbrook, as may in like 
manner from time to time be fixed and determined by the 
mtmicipal officers of said town, and assented to in writing 
by said corporation; said corporation shall also have author¬ 
ity to construct, maintain and use said railroad over and 
upon any lands where the land damages have been mutually 
settled [256] by said corporation and the owners thereof; 
but said corporation shall make no erection within any of 
the tide waters of Back Cove without the written approval 
of the harbor commissioners; Provided however, that all 
tracks of said railroad shall be laid at such distances from 
the sidewalks of said City of Portland and town of West¬ 
brook, as the municipal officers thereof, respectively, shall 
in their order fixing the routes of said railroad determine 
to be for public safety and convenience. The written assent 
of said corporation to any vote or votes of the municipal 
officers of either said city or town, prescribing from time to 
time the routes of said railroad, shall be filed with the 
respective clerks of said city or town, and shall be taken 
and deemed to be the locations thereof. Said corporation 
shall have power from time to time, to fix such rates of 
compensation for transporting persons or property, as it 
may think expedient, and generally shall have all the powers 
and be subject to all the liabilities of corporations, as set 
forth in the forty-sixth chapter of the revised statutes. 
Rails shall not be laid down in said city or town without the 
assent of the municipal officers thereof, respectively. The 
original location of the route when granted shall be for the 
term of twenty-five years. The same may be renewed from 
time to time for a term not exceeding twenty-five years at 
any one time, by said municipal officers, upon such terms as 
they may deem expedient. No such renewal shall be granted 
prior to two years before the expiration of the location 
then established. No location shall be granted or renewed, 
except upon reasonable prior notice to all parties interested. 
If at the [257] expiration of any of said terms, the use of 
the streets, roads,, or highways, occupied by said com- 
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pany’s railroad, is granted by the municipal officers of 
either said city or town, or both, to any other corporation 
or person, it shall be npon condition that snch corporar 
tion or person shall purchase of said company all its 
property of every description in necessary use for the 
purposes of said railroad upon such terms as may be 
agreed upon by the parties, or determined by persons 
selected by them; and if they are unable to agree, the 
value of the same shall be determined by three disinterested 
persons, appointed by a judge of the supreme judicial court, 
on application of either party, and hearing thereon. Said 
appraisers shall be sworn, give notice of the time and 
place of their meeting to examine and appraise said prop¬ 
erty, and shall make to each party a written award; and 
their services shall be paid in equal proportions by the 
parties. If the municipal officers of either said city or 
town, or both, determine, that at the expiration of any of 
said terms, the use of the streets, roads or highways 
occupied by said company’s railroad, shall be granted to 
any person or corporation, for the purposes of a horse 
railroad on the payment of any sum of money, yearly, or 
in any other manner, said company shall have the prefer¬ 
ence, and such use shall be granted or renewed to said 
company, provided it will pay as much therefor as any other 
corporation or person. 

Sect. 2. Said railroad shall be operated and used by 
said corporation with horse power only. The municipal 
officers of said city of Portland and of said town of West¬ 
brook, respectively, shall have power at all times to make 
[258] all such regulations, as to the rate of speed and 
removal of snow and ice from the streets, roads and high¬ 
ways by said company at its expense, and mode of use of 
the track of said railroad within said city or town, as the 
public convenience and safety require. 
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Sect. 3. Said corporation shall keep' and maintain in 
repair, such portion of the streets, town or county roads, 
as shall be occupied by the tracks of its railroad, and shall 
make all other repairs of said streets or roads, which in the 
opinion of the municipal officers of said city or town 
respectively may be rendered necessary by the occupation 
of the same by said railroad, and if not repaired upon rea¬ 
sonable notice, such repairs may be made by said city or 
town respectively, at the expense of said corporation. And 
said corporation shall be liable for any loss or damage 
which any person may sustain by reason of any careless¬ 
ness, neglect or misconduct of its agents or servants. 

Sect. 4. If any person shall wilfully and maliciously 
obstruct said corporation in the use of its road or tracks, 
or the passing of the cars or carriages of said corporation 
thereon, such person and all who shall aid and abet therein, 
shall be punished by a fine not exceeding two hundred dol¬ 
lars, or may be imprisoned in the county jail for a period 
not exceeding sixty days. 

Sect. 5. The capital stock of said corporation shall not 
exceed one hundred thousand dollars, to be divided into 
shares of fifty dollars each, and no share shall be issued for 
less than the par value. 

[259] Sect. 6. Said corporation shall have power to 
purchase and hold such real estate as may be necessary 
and convenient for the purposes and management of said 
railroad. 

Sect. 7. Said railroad shall be constructed and main¬ 
tained in such form and manner, and with such rail, and 
upon such grade as the municipal officers of said city of 
Portland and of said town of Westbrook respectively, shall 
from time to time prescribe and direct; and whenever in 
the judgment of said corporation it shall be necessary to 
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alter the grade of any street, town or county road, occupied 
by its railroad, said alterations may be made at tbe sole 
expense of said corporation; Provided tbe same shall be 
assented to by the muncipal officers of said city and town 
respectively. If the tracks of said company’s railroad cross 
any other railroad of any kind, in either said city or town, 
and a dispute arises in any way in regard to the manner of 
crossing, said municipal officers of the town or city in 
which said proposed crossing is to be made, shall, upon 
hearing, decide and determine in writing in what manner 
the crossing shall be made, which shall be constructed 
accordingly. 

Sect. 8. Nothing in this act shall be construed to pre¬ 
vent the proper authorities of said city or town respectively 
from entering upon and taking up any of the streets, town 
or county roads occupied by said railroad, for any purpose 
for which they may now lawfully take up the same. 

Sect. 9. This act shall be void unless the same shall be 
accepted by said corporation, and ten per cent, of the capital 
stock thereof, be paid within five years from its passage. 

[260] Sect. 10. Said corporation is hereby authorized 
to issue bonds for the purpose of constructing its railroad, 
or for money which it may borrow for any purpose sanc¬ 
tioned by law; but the bonds so issued shall not exceed 
the amount of capital stock paid in by the stockholders. 
Said bonds may be issued in sums not less than one hundred 
dollars each, payable in not more than twenty years from 
their date, with interest at the rate of six per cent, payable 
semi-annually. 

Sect. 11. Such bonds shall be approved by a majority 
of the finance committee of said corporation, who shall 
certify that each of said bonds is properly issued and 
recorded upon the books of the corporation. All bonds and 
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notes which shall be issued by said corporation shall be 
binding and collectable in law, notwithstanding snch bonds 
or notes may be negotiated and sold by said corporation 
or its agents at less than their par valne. 

Sect. 12. Said bonds shall be secured by a conveyance 
of the corporate property to three trustees, by a suitable 
instrument of mortgage to secure the payment of said bonds. 

Sect. 13. Said corporation shall pay semi-annually to 
said trustees, a sum equal to one per cent, on the amount 
of said bonds for the purpose of creating a sinking fund. 
Said trustees shall have the care and management of all 
the moneys, funds and securities belonging to said sinking 
fund, and they shall from time to time, at their discretion, 
invest the moneys on hand securely, and so that the same 
shall be productive; and the same may be invested in the 
bonds of said corporation, secured as aforesaid, or loaned 
on interest to any county, city or town, or any bank in this 
state, or the same may be loaned on interest, well secured 
by a First [261] mortgage of real estate to an amount 
not exceeding one half the value thereof, or by pledge of 
the scrip or stock of any of the New England States, or 
of any city, county or town as aforesaid, and the said fund 
with the accruing interest shall constitute a sinking fund 
for the payment and redemption of said bonds. 

i 

Sect. 14. The provisions of the fifty-third section of 
the fifty-first chapter of the revised statutes, and of the 
nine sections of said chapter next following, are hereby 
made applicable to said bonds and to said mortgage made 
to secure the same, but said corporation shall not be subject 
to the other general provisions of law relating to railroads. 

Sect. 15. This act shall take effect when approved by 
the governor. 


(Approved March 19,1860.) 
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* 

[262] CHAPTER 91, LAWS 1861. 

An act to amend an act to incorporate the Portland and 
Forest Avenne Railroad Company. 

Be it enacted by the Senate and House of Represent¬ 
atives in Legislature Assembled, as follows: 

Sect. 1 . The first section of an act to incorporate the 
Portland and Forest Avenne Railroad Company, approved 
March nineteenth, eighteen hundred and sixty, is hereby 
amended by inserting in the sixth line, after the word 
“point”, the words, or points, and by striking out the word 
thence in the fifteenth line. 

Sect. 2. Also amend the forty-second line of first sec¬ 
tion of said Act, by striking out the words “twenty-five” 
and insert fifty, and by adding to the same section the 
following: Any similar corporation hereinafter incorpo¬ 
rated which shall construct its road from Cape Elizabeth 
or Westbrook where the Portland and Forest Avenue Rail¬ 
road Company have no track, may enter upon and connect 
with and use the track of the Portland and Forest Avenue 
Railroad Company, for such rates of compensation as may 
be agreed upon, or in case of disagreement of the directors 
of the two companies, three disinterested persons shall be 
appointed by a judge of the supreme court on application 
of either party, and a hearing thereon shall be had before 
said commission. Said commissioners shall be sworn, give 
notice of the time and place of their meeting to determine 
the matter in dispute, and shall make to each party a writ¬ 
ten final decision of the points submitted, and their services 
shall be paid in equal proportions by the parties. * * 

Sect. 3. This act sha l l take effect from and after its 
approval. 

Approved March 15, 186L 
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' [263] CHAPTER 238, LAWS 1863 

An act to amend an act entitled “an act to incorporate 
the Portland and Forest Avenue Railroad Company,’’ 
approved March nineteenth, in the year of our Lord one 
thousand eight hundred sixty. 

Be it enacted by the Senate and House of Represent¬ 
atives in Legislature Assembled, as follows: 

The act entitled “an act to incorporate the Portland 
and Forest Avenue Railroad Company,” approved March 
nineteenth, in the year of our Lord one thousand eight 
hundred and sixty, is hereby amended by striking out the 
word “fifty” and inserting the words one hundred in the 
second line of the fifth section, so as to make the par value 
of the shares one hundred dollars instead of fifty dollars 
as is therein provided. 

Approved February 28, 1863. 

[264] CHAPTER 509, LAWS 1865. 

An act additional to an act entitled “an act to incorporate 
the Portland and Forest Avenue Railroad Company,” 
approved March nineteen, eighteen hundred sixty. 

Be It Enacted by the Senate and House of Repre¬ 
sentatives in Legislature Assembled, as follows: 

Sect. 1 . The Portland and Forest Avenue Railroad 
Company is hereby authorized to extend its railroad over 
either or both of the bridges which connect the city of 
Portland with Cape Elizabeth, and to construct and main¬ 
tain the same in said town, with all the rights and privileges, 
and subject to all the conditions specified in the act to which 
this is additional. 
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Sect. 2. Section one of said act is hereby amended so 
as to require the assent of the directors only, where that 
of the corporation is required. 

Sect. 3. The capital stock of said corporation is hereby 
increased to the sum of three hundred thousand dollars, 
upon the condition that the said corporation shall locate 
and build so much of said road as lies within the limits of 
said Cape Elizabeth within the term of two years from the 
approval of this act by the governor. 

Sect. 4. Said corporation is hereby authorized to oper¬ 
ate its road in either or both of said towns of Westbrook 
and Cape Elizabeth, or in said city of Portland, with dummy 
engines, with the consent of the municipal officers thereof. 

Sect. 5. The title of said corporation is hereby amended 
by striking out the words “and Forest Avenue ,, . 

Approved February 24,1865. 

[265] CHAPTER 154, LAWS 1866. 

An act additional to an act to incorporate the Portland and 
Forest Avenue Railroad Company, approved March nine¬ 
teenth, eighteen hundred and sixty. 

Be It Enacted by the Senate and House or Repbe- 

SENTATTVES IN LEGISLATURE ASSEMBLED, as follows: 

Sect. 1 . Section three of the act additional to said act 
approved February twenty-fourth, eighteen hundred and 
sixty-five, is hereby amended by striking out all that part 
of said section after the word “dollars” in the second line. 

Sect. 2. Section one of the last mentioned act is hereby 
amended by adding at the end thereof, the words, upon 
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condition that said corporation shall locate and build so 
much of said road as lies within the limits of the town of 
Cape Elizabeth, within two years after the passage of this 
act . 

Sect. 3. The property of this railroad corporation for 
the purposes of taxation, shall be subject to the same laws 
as the property of other railroad corporations in this state. 

Approved February 23, 1866. 

[266] CHAPTER 439, LAWS 1889. 

An Act to authorize the Portland Railroad Company to 
operate its railroad by electricity. 

Be It Enacted by the Senate and House op Repre¬ 
sentatives in Legislature Assembled, as follows: 

Sect. 1 . The Portland Railroad Company is hereby 
authorized to operate its railroad, as now constructed or 
hereafter to be extended within the limits of the city of 
Portland and the towns of Deering, Westbrook and Cape 
Elizabeth, by means of electricity, with the consent of the 
municipal officers of said towns, including the city of Port¬ 
land, and subject to such conditions and regulations as they 
may impose. 

Sect. 2. This act shall take effect when approved. 

Approved February 26, 1889. 
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[267] PRIVATE AND SPECIAL LAWS OF MAINE 

(1891) 

Chapter 38. 

An Act additional to the charter of the Portland Railroad 

Company. 

Be it enacted by the Senate and House of Refbesenta- 
tives in Legislature assembled, as follows: 

Sect. 1. The Portland Railroad Company, which was 
incorporated in the year eighteen hundred and sixty, by the 
name of the Portland and Forest Avenue Railroad Com¬ 
pany, is hereby authorized to acquire by lease, purchase 
of capital stock, or otherwise, the rights and property of 
the Ocean Street Railroad Company in the town of Peer¬ 
ing, and to operate the railroad of the latter company as 
a part of the street railroad system of the Portland Rail¬ 
road Company with all the rights and liabilities attaching 
to said Ocean Street Railroad Company under its charter. 

Sect. 2. Said Portland Railroad Company is further 
authorized to issue its bonds to an amount not exceeding 
the amount of its capital stock actually paid in, of such 
denomination, on such time and at such rates of interest as 
it may find expedient and to secure the same by a mort¬ 
gage of its franchises and property with or without a pro¬ 
vision for a sinking fund to provide funds to meet the needs 
of its business, including the extension of its system of 
street railroads within the territory heretofore authorized, 
by acquisition of connecting roads or otherwise, and the 
establishment of an electrical power, plant and necessary 
equipments for the operation of its railroad, or such portion 
thereof as may be found expedient, by electricity, subject, 
however, as to the use of electricity to the consent of the 
municipal authorities of the towns in which said railroad 
may be so operated. 
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[268] Sect. 3. Said Portland Bailroad Company is 
hereby authorized, for the purposes aforesaid, to increase 
its capital stock to an amount not exceeding five hundred 
thousand dollars. 

Sect. 4. This act shall take effect when approved. 

Approved February 10,1891. 

[269] PRIVATE AND SPECIAL LAWS OF MAIN E 

(1893) 

Chapter 347. 

An Act relating to the Portland Bailroad Company. 

Be it enacted by the Senate and House of Bepresenta- 
tives in Legislature assembled, as follows: 

Sect. 1 . The Portland Bailroad Company is hereby 
authorized to issue its bonds to an amount not exceeding 
five hundred thousand dollars, of such denomination, on 
such time, and at such rate of interest as it may find 
expedient, and to secure the same by a mortgage or deed of 
trust of its franchises and property, to one or more trus¬ 
tees, with or without a provision for a sinking fund, in 
order to provide funds to meet its outstanding indebted¬ 
ness, and to improve and extend its system of street rail¬ 
roads. 


Sect. 2. This act shall take effect when approved. 
Approved January 27, 1893. 
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Chapter 646. 

An Act to amend Chapter ninety-one of the Special Laws 
of one thousand eight hundred and sixty-one, relating to 
the Portland and Forest Avenue Railroad Company. 

Be it enacted by the Senate and House of Representa¬ 
tives in Legislature assembled, as follows: 

Sect. 1 . So much of section two of chapter ninety-one 
of the special laws of the year one thousand eight hundred 
and sixty-one, entitled * ■ An Act to amend an act to incorpo¬ 
rate the Portland and Forest Avenue Bailroad Company,” 
as follows the word ‘ * fifty” in the second line of said sec¬ 
tion, is hereby repealed; so that said section as amended, 
shall read as follows: 

“Sect. 2. Also amend the forty-second line of first 
section of said act by striking put the words -‘twenty-five* 
and insert ‘ fifty , .” 

Sect. 2. This act shall take effect when approved. 

Approved March 29, 1893. 

[270] PRIVATE AND SPECIAL LAWS OF MAINE 

(1897) 

Chapter 528. 

An Act relating to the Portland Bailroad Company. 

Be it enacted bt the Senate and House of Repbesen;- 
tatives in Legislature assembled, as follows: 

Sect. 1 . The Portland Railroad Company which was 
incorporated in the year eighteen hundred and sixty by the 
name of the Portland and Forest Avenue Railroad Cpm- 


I 
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panv, is hereby authorized for the purpose of extending and 
improving its railroad and park system, and for the pur¬ 
poses heretofore authorized, to increase its capital stock 
from five hundred thousand dollars to one million dollars 
in amount. 

Sect. 2. The Portland Railroad Company is hereby 
authorized, for the purposes aforesaid, to issue bonds in 
such amount and on such time and terms as it may from 
time to time determine, and secure the same by a mortgage 
or deed of trust of all its franchises, railway and property, 
to one or more trustees, with or without a provision for a 
sinking fund. 

Sect. 3. This act shall take effect when approved. 

Approved March 25, 1897. 

[271] PRIVATE AND SPECIAL LAWS OF MAINE 

(1901) 

Chapter 256. 

An Act to authorize the Portland Railroad Company to 
acquire certain street railroads and make certain exten¬ 
sions of its street railroad system. 

Be it exacted by the Senate and House of Representa¬ 
tives in Legislature assembled, as follows: 

Section 1. The Portland Railroad Company is hereby 
authorized to acquire by lease, purchase of stock or other¬ 
wise, the street railroads, franchises and all other assets 
of the Portland and Yarmouth Electric Railway Company, 
and of the Westbrook, Windham and Naples Railway 
Company, respectively, and of any other connecting street 
railroad and to operate said street railroads, when acquired, 
with all the rights, franchises and privileges attached 
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respectively thereto, as a part of its street railroad system; 
and to raise funds for the above purpose, or for any exten¬ 
sion of its said system, said Portland Railroad Company is 
further authorized to issue shares of its capital stock or 
bonds secured by mortgage, or either, to such amount as may 
be found expedient; and the Portland and Yarmouth Elec¬ 
tric Railway Company and the Westbrook, Windham and 
Naples Railway Company, and any other connecting street 
railroad, are hereby respectively authorized to lease or sell 
their railroads, property and franchises to the Portland 
Railroad Company., 

Section 2. The Portland Railroad Company, whenever 
it shall acquire by lease or otherwise, the control of the 
Westbrook, Windham and Naples Street Railway Company 
is hereby authorized to construct an extension of its street 
railroad system from a point on the line of said Westbrook, 
Windham and Naples Railway Company, near Mosher’s 
Corner, to and into the village of Gorham, over the loca¬ 
tion heretofore granted to the Portland Extension Railroad 
Company, with the consent of said latter company, with all 
the rights, and subject to all the liabilities of street railroads 
under the general laws of this state. The Portland Rail¬ 
road Company is hereby further authorized to construct and 
operate an extension of its system of street railroads, 
including its leased lines, from a point in its present line 
near Cash’s corner, in the city of South Portland, thence to 
and through the town of Scarborough, and to and into the 
city of Saco to a connection with the rails of the Biddeford 
and Saco Railroad Company, over the location heretofore 
granted to the Cape Elizabeth Street Railway Company by 
the municipal officers of said South Portland, Scarborough 
and Saco, respectively, with the consent of said latter 
company, and to make further extension of its said system 
in said cities and town, from time to time, with the approval 
of the municipal officers of the town or city in which such 
extension may be made, including a branch line to and into 
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the town of Old Orchard, with all the rights and subject to 
all the liabilities of street railroads under the laws of the 
state. 

Section 3. This act shall take effect when approved. 
Approved February 14,1901. 

[272] PRIVATE AND SPECIAL LAWS OF MAINE 

1927 

Chapter 47 

An Act to Authorize the Portland Railroad Company to 

Operate Motor Busses. 

Be it enacted by the People op the State op Maine, 
as follows: 

Authorized to operate motor busses ; approval op pub¬ 
lic utilities commission. The Portland Railroad Company 
is hereby authorized and empowered to use and operate 
motor busses and other vehicles propelled by gasoline or 
electric or other power, subject to the approval of the 
public utilities commission, in cities and towns in which 
said company is now authorized to operate its railroad, 
upon and over locations granted by said cities and towns 
with the consent of the municipal officers thereof and subject 
to such conditions and regulations as they may impose. 

Approved March 28, 1927. 
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Balance Sheet of Central Maine Power Company as of 
September 30, 1944, with pro forma adjustments to 
reflect proposed cancellation of lease to Portland Rail¬ 
road Company. 


CENTRAL MAINE POWER COMPANY 

BALANCE SHEET 


As at September 30, 1944 

(As shown by Company’s books, unaudited by independent public accountants) 


Pro Forma adjustments to reflect the effect of the proposed cancellation of the Portland Railroad Lease 
and the adjusted Balance Sheet. (Detailed journal entries supporting the 
adjustments are given on the followings pages.) 


ASSETS AND DEFERRED CHARGES 


Fixed Assets: 

Property, plant and equipment (including intangibles) : 

Electric properties -- 

Gas properties -—-—-- 

Water properties- 

Property held in fee for future development- 

Total fixed assets... 




Pro Forma 

Adjustments < -Adjusted 


$ 95,516,311.13 

$ 

150,000.00 

$ 95,666,311.13 

1,757,293.18 



1,757,293.18 

191,550.79 



191,550.79 

3,021,246.73 



3,021,246.73 

$100,486,401.83 

r 

150,000.00 

$100,620,766.26 


Current Assets : 

Cash on demand in banks-.-.- 

Cash on hand and working funds. 

Notes receivable: 

Partly secured- 

Unsecured --—--— 

Less: Reserve- 


$ 

812.32 


7,187.84 

$ 

8,000.16 

1,780.90 


$ 3,929,066.81 
10,192.21 


6,219.26 


Accounts receivable: 

Electric, gas and water service —.——- $ 1,017,654.60 

Merchandise and installment accounts--—. 55,656.06 

Interest and dividends receivable.. 48,979.99 


$ 1,144,664.98 

Less: Reserve for bad debts- 85,000.00 

U. S. Treasury Short Term Obligations-—-— 

Unbilled income (estimated)- 

Merchandise, materials and supplies: 

For resale —---- $ 92,196.41 

For operations and construction- 1,237,134.85 

Other current assets: 

Notes receivable—officers —— - ----— 

Due from affiliated companies: 

Accounts receivable—service- $ 135,241.02 

Accrued interest receivable.- 216.66 

Miscellaneous-— 4,373.89 


1,059,664.98 

3,000,000.00 

414,400.00 

1,329,331.26 

858.24 


139,831.57 


Total current assets 


$ (743,060.26) $ 3,186,006.55 

10,192.21 


6,219.26 


1,059,664.98 

( 2 , 000 , 000 . 00 ) 1 , 000 , 000.00 

414,400.00 


(32,008.76) 1,297,322.50 

858.24 


139,831.57 

9,889,564.33 $ (2,775,069.02) 


7,114,495.31 


Cash Deposited With Trustees and Fiscal Agents—Contra : 

For payment of dividends, bond redemptions and interest coupons. 


Employes’ U. S. Wax Bohd Fund—Contra.-- 

Bond Sinking Fund Deposits- 

Investments : 

Securities of affiliates: 

Stocks and bonds of Portland Railroad Company $ 1,743,530.60 
Less: Reserve for investment in bonds_ 604,075.67 

Total stocks and bonds of Portland Rail¬ 
road Co. --- $ 1,139,454.93 

Stocks and bonds of other affiliates- 164,500.00 

Other security investments- $ 37,182.00 

Less: Reserve_———-- 6,400.00 


Advances to subsidiaries- 

Total investments 


874,224.96 

10,489.20 

183,504.82 

$(1,743,530.60) 

(604,075.67) 


$ (1,139,454.93) 

$ 1,303,954.93 (1,139,454.93) $ 164,500.00 

30,782.00 30,782.00 

71,136.87 71,136.87 

1,405,873.80 $ (1,139,454.93) 


874,224.96 

10,489.20 

183,504.82 


266,418.87 


Other Assets : 

Federal Excess Profits Tax Refund Claims- 

Miscellaneous properties —.—.-.—.— - $ 372,737.88 

Post War Credit—Excess Profits Tax.-...-- 280,661.00 

Unbilled. Jobbing- 12,958.40 

Total other assets____ 


$ 2,201,863.00 $ 2,201,863.00 

--372,737.88- 

(115,349.00) 165,312.00 

_ 12,958.40 

666,357.28 $ 2,086,514.00 2,752,871.28 


Deferred Charges: 

Unamortized debt discount and expense.- 

Prepaid insurance, taxes and expense.___ 

Bus transportation system substituted under Portland Railroad Lease.. 
^1 iscellaneous ———— . . .- — -- —— ... ... .. . ... ,,, ■ ^ . 

Total deferred charges- 

Total __ 


$ 1,787,545.38 



$ 1,787,545.38 


635,258.00 



635,258.00 


921,597.32 


$ 

(921,597.32) 


87,319.38 



87,319.38 



3,431,720.08 

r 

(921,597.32) 

2,510,122.76 


$116,948,136.30 

$ (2,599,607.27) 

$114,348,529.03 
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CENTRAL MAINE POWER COMPANY 
BALANCE SHEET 
As at September 30, 1944 

(As shown by Company’s books, unaudited by independent public accountants) 

Pro Forma adjustments to reflect the effect of the proposed cancellation of the Portland Railroad Lease 
and the adjusted Balance Sheet (Detailed journal entries supporting the 
adjustments are given on the followings pages.) 


LIABILITIES, CAPITAL STOCK AND SURPLUS 

FundedDebt:_ 

Bonds: 

Central Maine Power Company: 

First and General Mortgage Bonds: 

Series H—3due August 1, 1966- 

Series J—3)4% due Dec, 1, 1968------»-- 

Series L— P/ 3 % due Oct. 1, 1970- 

Series M—3J4% due Sept 1, 1972--—--- 

Total mortgage debt.. .— ... 

Serial Notes due 1945-1952. .. 

Current and Accrued Liabilities : 

Serial notes—due 12/1/44 and 6/1/45--— . .— . —— 

Taxes collected for Federal Government-— 

Accounts payable ...... . . 

Accrued interest on mortgage debt---- 

Accrued interest on serial notes--—-- 

Accrued taxes—other than Federal taxes on income--— 

Accrued rental of leased property.__ 

Other current and accrued liabilities_ 

Provision for Federal taxes on income for current and prior periods_ 

Consumers' deposits and interest thereon__ 

Due to affiliated companies..... 

Total current and accrued liabilities___ 

Dividends, Bond Redemptions and Interest—Contra... 

Employees’ U. S. War Bond Fund—Contra.... 

Reserves: 

Depreciation: Electric, gas and water properties___ 

Contributions for extensions__ 

Casualty and insurance______ 

Provisions in connection with lease from Portland Railroad Company: 
For acquisition, or refunding at maturity, of bonds of Portland Rail¬ 
road Company outstanding in the hands of the public_ 

For replacement of bus property leased-- 

Total reserves _________ 


Pro Forma 

Adjustments < -Adjusted-* 


$ 13,361,500.00 



$ 13,361,500.00 


4,500,000.00 



4,500,000.00 

* 

20,350,000.00 



20,350,000.00 


12,500,000.00 

$ 50,711,500.00 


12,500,000.00 

$ 50,711,500.00 


3,750,000.00 



3,750,000.00 

$ 500,000.00 



$ 500,000.00 


39,629.16 



39,629.16 


718,110.05 



718,110.05 


166,900.41 



166,900.41 


39,375.00 



39,375.00 


159,217.30 



159,217.30 


92,749.96 


$ (65,099.97) 

27,649.99 


109 , 240.17 


(8,789.80) 

100,450.37 


2,487,600.50 


(1,153,486.00) 

1,334,114.50 


288,543.02 



288,543.02 


33,635.77 



33,635.77 



4,635,001.34 

$ (1,227,375.77) 


3,407,625.57 


874,224.96 



874,224.96 


10,489.20 



10,489.20 

$ 13,571,312.75 



$ 13,571,312.75 


217,538.67 



217,538.67 


92,556.49 



92,556.49 


2,285,235.46 


$ (2,285,235.46) 



561,743.70 


(561,743.70) 




16,728,387.07 $ (2,846,979.16) 13,881,407.91 


Unadjusted Credits.... 

Capital Stock and Surplus : 

Capital Stock: 

Preferred stock: 

$100 par value—authorized.. 198,351 shares 

Issued and outstanding: 


7% preferred cumulative_ 

111,231 

14 

$11,123,100.00 

6 % preferred cumulative... 

5,713 

44 

571,300.00 

$6 Dividend Series— 

Preferred cumulative . 

79,191 

44 

7,919,100.00 

$50 Preferred—authorized _ 

31,518 

44 

Issued and outstanding: 

5% Dividend Series.. 

21,518 

44 

1 , 075 , 900.00 

Common Stock: 

$10 par value—authorized.. 

1,500,000 

44 


Issued and outstanding.. 

1,316,583 

44 



Total capital stock.... 

Surplus: 

Capital surplus... 

Earned surplus_ 

Total capital stock and surplus, 


$ 448,254.96 
5,902,687.72 


$ 20 , 689 , 400.00 

13,165,830.00 
$ 33,855,230.00 

6,350,942.68 


32,361.05 


32,361.05 


$ 20 , 689 , 400.00 

13,165,830.00 
$ 33,855,230.00 

$ 1,474,747.66 7,825,690.34 

40,206,172.68 $ 1,474,747.66 41,680,920.34 


Total..... 


$116,948,136.30 $ (2,599,607.27) 


$114,348,529.03 
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CENTRAL MAINE POWER COMPANY 


Pro Forma Entries Giving Effect Upon the September 30, 1944 Balance 
Sheet of the Proposed Cancellation of the Portland Railroad Lease 


(1) Cost of Cancellation of Portland Railroad Lease. $1,743,530.60 

Investment in Portland Railroad-Bonds„„......„... m ....,.„. 

Investment in Portland Railroad Stocks. 

To record the effect of the partial payment of the costs of lease 
cancellation by turning over to Portland Railroad Com¬ 
pany its securities owned by Central Maine Power Com¬ 


pany as follows: 

$898,500 p. a. 5% bonds 45. $ 803,365.25 

411,500 p. a. 3 y 2 % bonds 51. 307,528.75 

$1,110,894.00 

9,795 shares of capital stock. $ 632,636.60 


(2) Reserve for Investments in Portland Railroad Bonds. 604,075.67 

Cost of Cancellation of Portland Railroad Lease. 

To transfer the above reserve to offset in part the cost of 
cancellation. 

(3) Cost of Cancellation of Portland Railroad Lease. 921,597.32 

Bus Transportation System Substituted Under Portland 

Railroad Lease. 

To cancel claim for bus system cost in partial payment of lease 
cancellation. 


$1,110,894.00 

632,636.60 


604,075.67 


921,597.32 


(4) Reserve for Replacement of Leased Bus Property. 

Cost of Cancellation of Portland Railroad Lease. 

To offset cost of lease cancellation to extent of reserve for 
replacement. 

(5) Reserve for Acquisition or Refunding of Portland Railroad 

Bonds . 

Cost of Cancellation of Portland Railroad Lease. 

To transfer the above reserve to the cost account. 


561,743.70 

561,743.70 


2,285,235.46 

2,285,235.46 


(6) Provision for Federal Excess Profits Tax 1944. 1,153,486.00 

Refund Claims—Federal Excess Profits Tax. 2,201,863.00 

Cost of Cancellation of Portland Railroad Lease. 3,240,000.00 

Post War Credit—Excess Profits Tax. 115,349.00 

To credit cost of lease cancellation with estimated reduction 
in excess profits tax because of lease cancellation. 

(7) Cost of Cancellation of Portland Railroad Lease. 139,450.00 

Cash . 139,450.00 


To give effect to the payment to Portland Railroad Company 
of an amount equal to the discount on its bonds in accord¬ 
ance with the terms of the lease. 
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(8) Transportation Tickets Outstanding. 

Cash. 

Payment for assumption of outstanding ticket liability. 

(9) Accrued Portland Railroad Rentals. 

Cash. 

To give effect to the payment of accrued rentals as at Sep¬ 
tember 30, 1944. 

(10) Cost of Cancellation of Portland Railroad Lease. 

Cash......._ 

Estimate of expenses including trustees fees, fiscal agents, legal 
fees, accounting, appraisal, travel, printing, tax advice, etc. 

(11) Cash . 

Materials and Supplies. 

To give effect to the sale of bus parts inventory at September 
30, 1944. 

(12) Cash. 

U. S. Treasury Short Term Obligations. 

To give effect to the sale on redemption of the above securities 
to provide cash for the transaction. 

(13) Fixed Assets—Electric Properties. 

Cash. 

To give effect to purchase of various parcels of real estate from 
Portland Railroad Company. 

(14) Cost of Cancellation of Portland Railroad Lease... 

ash. 

To give effect to the final payment in cancellation of the lease 
computed as follows: 

For Payment of: 

5% bonds due 1945—1 ^ years’ interest 
V/xJo bonds due 1951—1 year’s interest 
10,195 shares of capital stock at $110.... 


Less cash payments above 

Bond Discount. $139,450.00 

Accrued Rentals. 65,099.97 

Property Sale. 150,000.00 


Add back payment for inventories 


Deduct cash in hands of trustee. 


Net cash required 
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(15) Cost of Cancellation of Portland Railroad Lease. 

Earned Surplus . 

To give effect to the transfer of the excess of credits in the 
cost account to Earned Surplus. 


$1,232,487.50 

1,230,097.50 

1,121,450.00 


$3,584,035.00 


354,549.97 

$3,229,485.03 

32,008.76 


$3,261,493.79 

49,764.54 

$3,211,729.25 

$2,311,729.25 


$ 8,789.80 

65,099.97 

100,000.00 

32,008.76 

2,000,000.00 

150,000.00 

2,311,729.25 


$ 8,789.80 

65,099.97 

100,000.00 

32,008.76 

2,000,000.00 

150,000.00 

2,311,729.25 


1,474,780.46 

1,474,780.46 
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Exhibit 5(f). 

Five Year Comparative Detailed Income Statements 
of Central Maine Power Company on a 
Departmental Basis. 


CENTRAL MAINE POWER COMPANY 

Comparative Income Accounts for the Years 1939 through 1943 

on a Departmental Basis 

(The statements for 1939-1952 include Cumberland County Power and Light Company 

income accounts on a consolidated basis) 




Electric and Water Departments 
Revenues 

Electric—Transfers to Transportation Department- 
Electric—Other- 

Sub-Total --- 

Water ....—--- 

Total 
Expenses 

Steam and Purchased Power.... 

Other Operation ....... 

Merchandise and New Business..—. 

Provision for Uncollectible Accounts. 

Maintenance 

Provision for Depreciation. 

Taxes—Other than Taxes on Income... 

Total Expenses ....-. 

Net from Operation of Electric and Water Departments.... 

Gas Department 

Revenues ...-.—. 

Expenses 

Operation ..... 

Maintenance . 

Provision for Depreciation____ 

Total Expenses .......... 

Net from Operation of Gas Department. 

Transportation System—Busses 

Revenues ....................................................................................... 

Expenses 

Transfers frcni Electric Department. 

Operation.. 

Maintenance 

Provision for Replacement—Leased Bus Property_ 

Taxes .... 

T otal Expenses ...... ••■«...•••■•..«.............»........................ 

Net from Operation of Busses. 

Transportation System—Railway 

Revenues ... 

Expenses 

Transfers from Electric Department. 

Operation .. 

Maintenance .... 

Taxes .... 

Total Expenses ___ 

Net from Operation of Railway Department.-. 

Net from Operation of Bus and Railway Departments 

Pensions ...... 

Rental under Portland Railroad lease.... 

Total .... 

Net Income—Transportation Department.... 

Total of Departmental Net Income from Operations.. 

Non-Operating Income—Net. 

Gross Income. 
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Interest and Other Deductions: 

Interest on funded debt..... 

Other interest ...... 

Amortization of debt discount and expense... 

Provision for tax refunds to bondholders........ 

Miscellaneous other deductions.. 


1943 

1942 

1941 

1940 

1,521.17 

14,694.403.50 

$ 1,390.10 

14,441,971.71 

$ 4,524.90 

13,597,064.78 

$ 39,564.08 

11,891,972.99 

14,695,924.67 

14,983.54 

14,443,361.81 

14,962.72 

13,601,589.68 

14,467.72 

11,931,537.07 

14,193.17 

14,710,908.21 

14,458,324.53 

13,616,057.40 

11,945,730.24 

1,103,183.14 

2,246,432.62 

108,521.61 

29,587.20 

723,087.83 

1,627,823.05 

1,610,388.38 

1,491,850.44 

2,180,393.82 

23,244.01 

(21,878.09) 

758,516.98 

1,559,433.90 

1,595,045.41 

1,534,569.46 

1,891,497.93 

62,265.24 

29,326.16 

788,453.64 

1,305,907.68 

1,564,786.56 

570,279.05 

1,697,776.11 

197,333.34 

16,725.79 

695,784.22 

1,139,355.88 

1,435,086.24 

7,449,023.83 

7,586.606.47 

7,176,806.67 

5,752,340.63 

7,261,884.38 

6,871,718.06 

6,439,250.73 

6,193,389.61 

197,081.50 

184,797.86 

189,128.14 

197,296.65 

163,796.09 

21,419.08 

34,351.28 

17,068.69 

139,907.41 

18,438.24 

45.701.58 

18,94820 

132,691.09 

19,214.65 

46,905.91 

18,992.06 

131,628.84 

20,510.59 

46,796.52 

19,108.43 

236,635.14 

222,995.43 

217,803.71 

218,044.38 

. (39,553.64) 

(38,197.57) 

(28,675.57) 

(20,747.73) 

1,950,576.87 

1,463,568.34 

637,933.28 

201,211.41 

1,521.17 

783,542.32 

107,710.53 

186,572.22 

39,106.49 

1,390.10 

589,419.50 

62,368.35 

114,715.65 

43,617.09 

844.64 

324,056.31 

36,942.55 

81,650.96 

42,309.98 

116,033.06 

14,518.17 

29,963.94 

9,999.38 

1,118,452.73 

811,510.69 

485,804.44 

170,514.55 

832,124.14 

652,057.65 

152,128.84 

30,696.86 



55,854.82 

344,261.82 



3,680.26 
44,692.75 
. 15,859.72 

10,115.52 

39,564.08 

185,413.18 

76,069.59 

37,511.12 



74,348.25 

338,562.97 



(18,493.43) 

5,698.85 

832,124.14 

652,057.65 

133,635.41 

36,395.71 

50,291.80 

217,121.41 

51,135.44 

209,725.70 

56,606.64 

219,442.72 

50,287.24 

295,040.49 

267,413.21 

260,861.14 

276,049.36 

345,327.73 


_ 564,710.93 _391,196.51 (142,413.95) _(308,932.02) 


7,787,041.67 

116,872.37 


7,224,717.00 

116,857.49 


$ 7,903,914.04 $ 7,341,574.49 


Less: Interest allocated to construction... 

Total interest and other deductions. 

Net income before provision for Federal taxes 
on income ..... 

Provision for Federal Income and Excess Profits Taxes and 
Acceleration of Amortization of Debt Discount and Expense: 
Acceleration of amortization of debt discount and expense. 

Federal income tax (normal and surtax). 

Federal excess profits tax. 


1,907,009.50 

17,828.01 

209,670.95 

19,383.69 

61,670.93 

2,215,563.08 

4,319.19 


1,754,282.61 

64,540.78 

197,749.08 

14,283.76 

54,401.87 

2,085,258.10 

37,375.73 


2,211,243.89 2,047,882.37 


5,692,670.15 5,293,692.12 


6,268,161.21 

_1 34,610 .17 

$ 6.402~771.38 


1,712,353.77 

37,734.78 

222,338.92 

13,398.23 

37,572.08 

2,023,397.78 

68,926.80 

1,954,470.98 

4,448,300.40 


5 , 863 , 709.86 

146,339.19 


$ 6,010,049.05 


1,744,751.40 

38,592.69 

241,088.96 

20,596.17 

19,052.52 

2,064,081.74 

47,230.21 

2,016,851.53 

3,993,197.52 


Net Income. 

Appropriations of Net Income: 

Preferred Stock Dividends.......... 

Amortization of investment in Portland Railroad Bonds. 

Amortization of intangibles.... 

Common Stock Dividends.. 


Total appropriations of net income.. 
Earnings Retained . 


437,753.00 
888,949.00 
.... 1,115,104.00 

11,959.00 

979,801.00 

865,000.00 

34,326.00 

1,126,109.00 

92,630.00 

373,026.00 

477,754.00 

2,441,806.00 

1,856,760.00 

1,253,065.00 

850,780.00 

.... 3,250,864.15 

3,436,932.12 

3,195,235.40 

3,142,417.52 

... 1,343,164.30 

1,769,143.13 

1,697,155.56 

1,572,162.60 

200,000.00 

200,000.00 

196,000.00 

196,000.00 

260,981.00 

427,889.58 

21,748.00 

164,097.00 

328,194.00 

382,893.00 

.... 2,232,034.88 

2,154,988.13 

2,221,349.56 

2,151,055.60 

.... $ 1,018,829.27 

$ 1,281,943.99 

$ 973,885.84 

$ 991,361.92 


1939 


$ 49,413.56 

11,193,613.69 

11,243,027.25 

_14,714.47 

11, 257,741.72 

447.496.98 
1,698,064.71 

203.121.98 
23,961.59 

652,370.83 

1,078,189.44 

1,402,863.18 

5,506,068.71 

5,751,673.01 

211,731.09 

138,678.89 

21,038.78 

48,439.69 

19,409.24 


227,566.60 

(15,835.51) 

72,342.92 


42,191.18 

3,522.76 

14,538.28 

4,532.95 

64, 785.17 

7,557.75 


452.742 .43 

49,413.56 

258.584.43 
106,091.23 
45,240.34 

459,329.56 


(6,587.13) 

970.62 

44,474.29 

284,244.52 

328,718.81 

_(327,748.19) 

5 , 408 , 089.31 

_145, 271.75 

$ 5,553,361.06 


1,715,487.93 

22.363.42 
235,025.55 

18.872.42 
20,753.84 

2,012,503.16 

63,672.82 

1,948,830.34 

3,604,530.72 


521,231.24 


521,231.24 

3,083,299.48 


1,734,648.30 

196,000.00 

300,844.50 
2,231,492.80 
$ 851,806.68 
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Exhibit 5(g). 


Balance Sheet of Portland Railroad Company, Actual and 
Pro Forma, Reflecting Lease Cancellation and 
Sale of Property and Liquidation. 


PORTLAND RAILROAD COMPANY 

BALANCE SHEET AT SEPTEMBER 30, 1944 

Pro Forma Adjustments Reflecting Lease Cancellation and 
Sale of Property and Liquidation 

(Detailed Entries are on the following pages) 


Pro 

Forma 



Sept 30,1944 

Pro Forma 
Adjustments 

Balance 

Sheet 

Assets and Other Debits : 

Plant and Property- 

$1,560,704.29 

$(1,560,70429) 

1 

Current Assets: 

Cash_ $ 3,093.00 

Rentals Receiv¬ 
able_ 65,099.97 

68,192.97 

(3,093.00) 

(65,099.97) 

i 

1 

I 

Cash with fiscal agents—contra 

2,71625 

(2,71625) 

i 

i 

Deposits in lieu of mortgaged 

property___—.. 

49,764.54 

(49,764.54) 


Due from Central Maine Power 
Company, Lessee, discount 
on bonds of Portland R.R. 
Co.-. 

134,33674 

(134,336.74) 


Property abandoned by lessee — 
Central Maine Power Com¬ 
pany . 

4,864,466.59 

(4,864,466.59) 


Unamortized debt, discount and 
expense . 

5,113.26 

(5,11326) 



Total Assets and Other 
Debits_ 


$6,685,294.64 $(6,685,294.64) 
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Pro Forma 
Sept. 30,1944 Adjustments 


Liabilities and Other Credits : 

First Consoli¬ 
dated Mort¬ 
gage Gold 
Bonds Zy 2 °/o 
due July 1, 

1951 _ $3,000,000.00 

Less: Pledged 
as c o 11 a t - 
eral for 5% 
bonds due 

Nov. 1,1945 1,400,000.00 

First lien and consolidated mort¬ 
gage gold bonds due Nov. 
1,1945 _ 

Interest accrued on funded debt- 

interest coupons unclaimed — 
contra _ 

Buses, garage changes and other 
property provided by lessee, 
Central Maine Power Company 

Due Central Maine Power Com¬ 
pany, lessee, for settlement with 
Biddeford and Saco St. Rail¬ 
way — 

Unadjusted credit _ 

Capital Stock—par value $100 
per share Authorized 20,000 
shs. Issued and outstanding 

19,990 shares - 

! 

Surplus _ 

Total Liabilities and 
Other Credits_ 


$1,600,000.00 

$(1,600,000.00) 

2,045,000.00 

56,604.16 

(2,045,000.00) 

(56,604.16) 

2,716.25 

(271625) 

921,597.32 

(921,597.32) 

4,510.00 

41.66 

(4,510.00) 

(41.66) 

1,999,000.00 

55,825.25 

(1,999,000.00) 

(55,825.25) 

$6,685,294.64 

$(6,685,294.64) 


Pro 

Forma 

Balance 

Sheet 
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[281] 


PORTLAND RAILROAD COMPANY 
PRO FORMA ADUSTMENTS 


Giving Effect to the Cancellation of the Lease to Central Maine Pcwd}’ 
Company in Accordance with the Proposed Sale of the Property and Payment 
of the Outstanding Bonds and Stock, Based upon the Balance Sheet at 

September 30, 1944 


The proposal is drawn on the basis of a December 31, 1944 cancellation ana 
certain figures differ from those used in the following entries because of accruals 
of rentals and the payment of interest which will tike place in the intervenin] 
period. The price used to record the effect of the sale of the bus property is pure! 
an assumption and is based neither on appraisal or bid. 

Debit Credit 

1. Cash _ $ 900,000.00 $ 

Plant and Property- 867,991.2 

Inventories _ 32,008.7 


Credit 


To give effect to the sale of the bus business 
at a price used merely for pro forma 
purposes. 

2. Cash _ 

Plant and Property- 

To give effect to the sale of real estate 
to Central Maine Power Company at 
appraised values less the cost of improve¬ 
ments made by Central Maine, carried 
in its plant accounts without charge to 
Portland Railroad Company. 

3. Cash - 

Plant and Property... 

To give effect to the sale to Central Maine 
Power Company of electrical equipment 
and power lines useful in its electrical 
business. 

4. Surplus _ 

Plant and Property- 

To write off to Surplus the difference be¬ 
tween book value and sale price of the 
property. 


867,991.2^ 

32,008.76 

900,000.0(j> 


118,864.43 


118,864.43 


15,500.00 


15,500.06 


558,348.62 


558,348.62 
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5. Cash 


Debit 

65,099.97 


Rentals Receivable 


To give effect to payment of amounts due 
under the lease at September 30, 1944. 


6. Cash 


139,450.00 


Due from Central Maine Power Com¬ 
pany—discount on bonds- 

Unamortized debt discount and expense 

To give effect to the payment by Central 
Maine Power Company of an amount 
equal to the discount on bonds in accord- 
with the terms of the lease. 

7. Cash 

Unredeemed ticket liability_ 

To give effect to the transfer of the unre¬ 
deemed ticket liability upon cancellation 
of the lease. 

[282] 

8. Bus parts and supplies- 

Cash _ 


8,789.80 


$ 32,008.76 


To give effect to the purchase of the bus 
part and supply inventories upon cancella¬ 
tion of the lease. 


Unredeemed ticket liability.. 
Cash _ 


8,789.80 


To give effect to the transfer of the unre¬ 
deemed ticket liability to the purchaser 
of the bus system. 

10. Cash - 

Treasury securities 

5’s of 1945_ 

3j4's of 1951_ 

9,795 shares capital stock_ 

Buses, garage changes and other property 

provided by lessee._ 

Accrued interest on funded debt_ 


2,324,271.82 

898,500.00 

411,500.00 

632,636.60 

921,597.32 

22,319.37 

5,210,825.11 


Credit 


65,099.97 


134,336.74 

5,11326 

139,450.00 


8,789.80 


32,008.76 


8,789.80 


Surplus 


5,210,825.11 
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To give effect to the final payment by Cen¬ 
tral Maine Power Company in connec¬ 
tion with the settlement of the lease 
consisting of cash, bonds owned (at 
their principal amount) stock (at its 
cost to Central Maine) and cancellation 
of amounts due Central Maine for buses, 
garage changes, etc. 

11. First lien and consolidated mortgage gold 

bonds due Nov. 1, 1945_ 

Treasury securities _ 

To give effect to the cancellation of the 5’s 
of 1945 acquired from Central Maine 
Power Company in settlement of the 
lease. 

12. Cash with fiscal agents—contra_ 

First lien and consolidated mortgage gold 

bonds due Nov. 1, 1945_ 

Interest accrued on funded debt_ 

Surplus _ 


Cash - 

Interest and principal on called bonds 
and liquidating payment on capital 
stock—contra _ 

* r 

To give effect to the payment of the prin¬ 
cipal and interest to maturity to obtain 
a discharge of the mortgage of the 5’s 
of 1945. 

13. First consolidated mortgage gold bonds, 

3 yflo due July 1, 1951. 

Treasury securities—3j£’s of 1951. 

To give effect to the cancellation of the 
3j£’s of 1951 acquired from Central 
Maine Power Company in settlement of 
the lease. 


Debit 


898,500.00 


1,232,487.50 

1,146,500.00 

23,885.42 

62,102.08 

2,464,975.00 


411,500.00 


Credit 


898,500.00 

I 


1,232,487.50 

1,232,487.50 

2,464,975.00 

411,500.00 


I 
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[283] 


14. Cash with fiscal agents—contra- 

First consolidated mortgage gold bonds 

3j£% due July 1, 1951- 

Interest accrued on funded debt_ 

Cash _ 

Deposit in lieu of mortgaged property.- 

Interest and principal on called bonds 
and liquidating payment on capital 
stock—contra _ 

To give effect to the deposit with the trustee 
of principal and interest to July 1, 1945 
for the call of ZYx°/o bonds due July 1, 
1951. 

15. Capital Stock- 

Treasury Securities- 

To give effect to the cancellation of the 9,795 
shares of capital stock received from 
Central Maine Power Company in con¬ 
nection with the lease cancellation. 

16. Capital Stock- 

Cash -with fiscal agents- 

Cas h —... ——...—...— --- 


Interest and principal on called bonds 
and liquidating payment on capital 
stock—contra_ 

To give effect to the payment of $110 per 
share to the remaining stockholders as 
provided in the proposal for cancellation 
of the lease. 


Debit 

$1,230,097.50 

1,188,500.00 

10,399.37 

31,198.13 

2,460,195.00 


979,500.00 


1,019,500.00 

101,950.00 

1,121,450.00 

2,242,900.00 


Credit 


1,180,332.96 

49,764.54 

1,230,097.50 

2,460,195.00 


632,636.60 

346,863.40 

979,500.00 


1,121,450.00 

1,121,450.00 

2,242,900.00 
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17. Due Central Maine Power Company for 

settlement with Biddeford and Saco St 
Railway _ 

Surplus- 

To give effect to cancellation of this liability 
which is not recognized by Central Maine 
Power Company. 

18. Unadjusted Credit_ 

To give effect to transfer of prepaid lease 
rental to Surplus. 

19. Surplus _ 

Property abandoned by lessee._ 

To give effect to the transfer of this amount 
to surplus after all claims of bondholders 
and stockholders have been settled. 

20. Interest and principal on called bonds and 

liquidating payment on capital stock— 

contra - 

Cash with fiscal agents—contra-- 

To give effect to final closing entry. 


Debit 


4,510.00 


41.66 


4,864,466.59 


3,586,75125 


Credit 

4,510.00 


41.66 


4,864,466.59 


3,586,75124 

I 
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Exhibit 5(h). 

Statement of Plant, Property and Equipment of Portland 
Railroad Company Segregated by Primary Accounts. 


PORTLAND RAILROAD COMPANY 
PLANT, PROPERTY AND EQUIPMENT 
At September 30, 1944 


Account 

Number Description 

TRANSPORTATION PROPERTY 

565 Organization, Franchise and Permits _ 

571 Land and Land Rights_ 

576 Structures _ 

581 Motor Busses - 

585 Shop and Garage Equipment 
589 Miscellaneous Equipment_ 

Total Transportation Property 



Amount 


$ 26,505.00 
35,283.00 
316,058.65 
839,195.28 
31,573.62 
1,358.78 

$1,249,974.33 


591 

593 

595 

596 

597 

598 

599 


OTHER PROPERTY 

Land and Land Rights_ $ 82,604.00 

Structures_ 44,520.96 

Wharves and Docks_ 6,895.00 

Substation Structures _ 157,047.00 

Substation Equipment_ 4,411.00 

Poles and Fixtures_ 10,160.00 

Underground Conduit_ 5,092.00 


Total Plant, Property and Equipment _$1,560,70429 


Note: 

Portland Railroad Plant and Property account is based upon an inventory 
at appraised values of physical property remaining from the railway operations 
on July 1, 1941, plus the cost of busses and bus equipment The appraised values 
of the physical property remaining from the railway operations were deter¬ 
mined on the basis of a 1917 valuation of the entire railway property, less 
retirements based on 1917 values, plus additions subsequent to that date at cost 
This valuation, covering land, buildings and a small amount of equipment, totalled 
$688,562. The cost of busses and garage equipment at July 1, 1941 was 
$408,773.70. The amount in the Plant and Property account in excess of the 
sum of such appraised values and the cost of the busses and equipment was 
transferred to the account “Property Abandoned by Lessee ($700,172.66). 
Subsequent to July 1, 1941, additions to plant have been entered at cost and 
retirements at the appraised values or cost, whichever was applicable. 
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Detail of Property to be Purchased by Central Maine Power 
Company from Portland Railroad Company. 


CENTRAL MAINE POWER COMPANY 

DETAIL OF PROPERTY TO BE PURCHASED FROM 
PORTLAND RAILROAD COMPANY 


Amounts at 
which 
carried 
on Portland 
Railroad 
Books 


Dunston Sub-station_ $ 5,107.94 

Storehouses, west side of 
St. John Street. 28,516.81 

Knightsville carbarn and 
sub-station _ 85,958.00 

Forest Avenue sub-station.. 179,411.00 

Electrical equipment and 
property _ 19,663.00 

$318,656.75 


Central 
Maine 
Power Co. 

Appraised Expenditures Purchase 
Values on Building Price 


$ 1,800.00 


$ 1,800.(50 


33,652.10 


33,652. 


24,512.00 $ 6,950.63 
111,540.70 45,689.74 

15,500.00 

$187,004.80 $ 52,640.37 


17,561.^7 

65,850.96 

15,500.00 

$134,364.^3 
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Revised Exhibit 4. 

Copy of offer to be made by Central Maine Power Company 
to Portland Railroad Company to effect cancellation of 
lease and liquidation of the Railroad Company in the 
manner set forth in plan. 

Portland Railroad Company 

Portland 

Maine 

Gentlemen: 

The undersigned Central Maine Power Company (here¬ 
inafter called the “Power Company”), being the successor 
by merger of Cumberland County Power and Light Com¬ 
pany, Lessee under a certain lease from Portland Railroad 
Company (hereinafter called the “Railroad Company”) 
dated as of February 1, 1912, hereby makes the Railroad 
Company the following offer: 

First: The Power Company will procure a firm offer 
to be made the Railroad Company by some responsible 
purchaser in no way connected or affiliated with the Power 
Company for the purchase of all its assets now utilized in 
the transportation business, including buses, spare bus 
parts, tools and supplies, all real estate and rights in real 
estate of the Railroad Company not specifically listed in 
Schedule A hereto attached, locations, franchises, intangi¬ 
bles and permits used in connection with its Bus System 
but not including any cash, deposits with fiscal agents or 
mortgage trustees, choses in action, or any personal prop¬ 
erty of the Railroad Company used by the Power Company 
in its electrical business or any real estate or rights in real 
estate listed in Schedule A. The assets of the Railroad 
Company comprised in said offer are hereafter called the 
“Bus System”. The price therefor shall be one deemed 
fair by the Power Company. The purchaser shall accept 
for transportation all outstanding tickets sold by the Power 
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Company. Such offer shall stipulate that payment of the 
purchase price shall be made in [291] 
cash and the sale of the Bus System consummated concur¬ 
rently with or immediately following the termination of 
the above referred to lease in the manner hereinafter set 
forth. 

Second: The Power Company shall pay to the Railroad 
Company 

(a) $134,364.43 for real estate of the Railroad Com¬ 
pany listed in the schedule attached hereto marked 
Schedule A. 

(b) $173,722.50 made up of the sum of the follow¬ 
ing two items less a charge of $32,008.76 for the pres¬ 
ently useful bus parts and supplies at their cost to the 
Power Company (which parts and supplies shall be 
delivered to Railroad Company) plus additions and 
minus reductions between September 30, 1944 and the 
date of consummation of the agreement hereafter 
referred to:— 

1. $66,281.26 being accrued rentals to December 
31,1944. 

2. $139,450. being an amount shown on the books 
of the Railroad Company for discount on its bonds. 

(c) $8,789.80 being the cash received for outstand¬ 
ing tickets for transportation sold by the Power Com¬ 
pany as at September 30,1944, subject to sales and use 
of such tickets to December 31, 1944. 

Thibd : Power Company will pay to the Railroad Com¬ 
pany the sum of $6,073,350.70 plus or minus such amount 
as may be necessary to effectuate the terms of this offer, 
which payment shall be reduced by the amount received by 
the Railroad Company from the sale of its Bus System as 


118 


Revised Exhibit 4. 

provided in paragraph First hereof. Such payment shall 
he made in cash or its equivalent in manner following: 

(a) $921,597.32, by cancellation of the charge for 
bus property made by the Power Company against the 
Railroad Company, plus or minus additions to or 
retirements of equipment between September 30, 1944 
and the date of consummation of the agreement herein 
provided. 

[292] (b) $905,987.50, by surrendering for cancel¬ 
lation, to the trustee under the First Lien and Consoli¬ 
dated Mortgage of the Railroad Company securing its 
5 % bonds due November 1, 1945, bonds of the issue 
in the aggregate principal amount of $898,500 with 
April 1, 1945 and subsequent coupons attached. 

(c) $418,701.25, by surrendering for cancellation, to 
the trustee under the First Consolidated Mortgage of 
the Railroad Company securing its 3^4% bonds due 
July 1, 1951, bonds of the issue in the aggregate prin¬ 
cipal amount of $411,500, with January 1,1945 and sub¬ 
sequent coupons attached. 

(d) $632,636.60, by surrendering to the Railroad 
Company for cancellation the 9,995 shares of its cap¬ 
ital stock owned by the Power Company, ($632,636.60 
being the cost of such stock to the Power Company). 

(e) $3,194,428.03, in cash, plus or minus such amount 
as may be necessary to effectuate the terms of this offer. 
This amount shall be reduced by the amount received 
by the Railroad Company from the sale of its Bus Sys¬ 
tem as stated in the offer referred to in paragraph 
First hereof. So much of this amount as is required to 
pay and discharge said bond issues shall be paid by 
Power Company directly to the Trustees of the mort¬ 
gages securing said issues. 
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Fourth: Power Company agrees that it will: 

(a) Guarantee to Railroad Company and to its 
stockholders, other than the Power Company, that the 
amounts agreed to be paid by the Power Company pur¬ 
suant to this offer are and shall be sufficient so that, 
after payment of all the Railroad Company’s debts and 
liabilities of whatsoever nature arising prior to the day 
following the termination of the lease, $110 will he avail¬ 
able for distribution to the owner of each and every 
share of stock of the Railroad Company except the 
Power Company and further guarantee that, if by rea¬ 
son of errors in accounting, unforeseen liabilities 
legally enforcible, or otherwise, the amount available 
for such distribution shall be less than $110 per share, 
it will forthwith pay to the Railroad Company sufficient 
cash to make up such deficiency. 

(b) Pay the reasonable fees and expenses of such 
counsel as may be employed by the Railroad Company 
in connection with the consideration of this offer, the 
preparation and execution of such contracts, agree¬ 
ments, documents, votes, etc., and such legal services as 
may be necessary or advisable on its behalf in the 
premises. 

[293] (c) Hold safe and harmless any and all 
holders of stock of the Railroad Company, except the 
Power Company, against any and all liabilities of any 
sort, nature or description which may be asserted 
against them or any one of them by reason of any debts, 
obligations or liabilities incurred by or asserted against 
the Railroad Company by reason of any transactions 
prior to the day following the effective date of the termi¬ 
nation of such lease. In order to avail himself of the 
Power Company’s agreement of indemnification, any 
such stockholder of the Railroad Company shall, upon 
being notified that liability is asserted against him, 
promptly communicate such fact to the Power Com¬ 
pany, deliver to it all communications or legal notices 
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received relative thereto, and permit it to defend, liti¬ 
gate, compromise or adjust any such claim through its 
own representatives, but in all ways at its own expense. 

(d) Indemnify the trustee under the Mortgage 
securing the 3%% bonds, the Railroad Company and 
all stockholders of the Railroad Company, except the 
Power Company, against any and all liability by reason 
of its discharging said Mortgage upon receipt of bonds 
of the issue and cash sufficient to equal the amount due 
thereon as of such date. 

Fifth : In consideration of the payments in cash or its 
equivalent provided for in paragraph Third hereof and the 
promises of the Power Company contained in paragraph 
Fourth hereof, the Railroad Company shall execute an 
agreement with the Power Company in form approved by 
counsel for both parties, legally sufficient to release on or 
before December 31, 1944 Cumberland County Power and 
Light Company and the Power Company successor by 
merger thereto, from any and all liabilities of whatsoever 
sort, nature or description under the above lease of Febru¬ 
ary 1, 1912 and to effect a final termination of such lease 
on or before December 31, 1944 and shall agree to take 
proper corporate action and such other steps as are neces- 
1 sary to effect a call of the 3^% bonds as of July 1, 1945 
and to procure discharges of all mortgages on the property 
of the Railroad Company prior to December 31, 1944. 

£294] Sixth: This offer is submitted for acceptance 
within days of the date hereof but not thereafter, and if 
so accepted the provisions hereof shall be complied with 
promptly and the resulting contract fully performed prior 
to December 31,1944. 

Respectfully submitted. 

Central Maine Power Company 

By- 


President 
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[295] 

SCHEDULE A 

(a) A lot of land situated in the City of Portland, on the 
easterly side of Forest Avenne; together with brick build¬ 
ing with 24,069 square feet of floor space and used as an elec¬ 
tric substation. 

(b) A certain lot of land situated in the City of Portland, 
on the westerly side of St. John Street, together with three 
1-story frame buildings with an aggregate floor space of 
11,523 square feet used as storehouses and two sheet metal 
buildings with an aggregate of 1380 square feet of floor 
space used as a small car and truck garage and for storage 
space. 

(c) A lot of land situated on the easterly side of Ocean 
Street, in the Village of Knightville, City of South Port¬ 
land; together with three 1-story brick buildings located 
thereon, one of which, with 9649 square feet of floor space, 
is used as an electric substation, and the others, with an 
aggregate floor space of 11,175 square feet, are used for 
storage space. 

(d) A lot of land situated on the westerly side of U. S. 
Highway No. 1, in the Village of Dunstan, Town of Scar- 
boro ; together with a 1-story small brick building used as a 
switching substation and for storage space. 

(e) All poles, wires, underground conduits, cables, 
equipment and other personal property owned by the Bail- 
road Company and used and useful by Central Maine Power 
Company in the operation of its electric properties. 

(f) The right to Central Maine Power Company to con¬ 
tinue to use, at a fair rental, for a period of not more than 
two years from December 1, 1944, in connection with the 
operation of its electric properties, approximately 6,558 
square feet (15.1%) of the 43,429 square feet of floor space 
in the bus garage located on the easterly side of St. John 
Street in the City of Portland. 


122 


Proposed Company Statement for Soliciting Proxies 
for Use at Special Stockholders Meeting 
in December, 1944. 

[300] Portland Railroad Company 

443 Congress Street 
Portland, Maine 

Company Statement 

December , 1944 


To the Stockholders of 
Portland Railroad Company: 

l 

There is enclosed herewith copy of a Plan, as amended, 
dated November 7, 1944, submitted to the Securities and 
Exchange Commission by Central Maine Power Company 
under Section 11(b) of the Public Utility Holding Company 
Act of 1935 as being appropriate to comply with Section 
11(b) (1) of said Act, and a copy of the report of the Securi¬ 
ties and Exchange Commission thereon. If the proposed 
Plan is carried out, all of the assets of your Company will 
be sold, all of its indebtedness (including funded debt) will 
be paid, and each stockholder of your Company (other than 
Central Maine Power Company) will receive as a liquidat¬ 
ing dividend $110 for each share of stock held by him. 

There is also enclosed herewith a notice of the special 
meeting of stockholders of your Company, to be held Decem¬ 
ber , 1944, at which said Plan will be considered, together 
with a form of proxy for use in case you do not plan to 
attend the meeting. 

Your Company now owns 88 busses which Central Maine 
Power Company is operating, as lessee, in the cities of 
Portland, South Portland and Westbrook and in the town 
of Cape Elizabeth over routes aggregating 68 miles and 
involving an average of 8,540 bus miles per day. 
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Use at Special Stockholders Meeting in December, 1944. 

Central Maine Power Company, a public utility sub¬ 
sidiary of New England Public Service Company, owns 
49% of tbe Capital Stock and a substantial amount of the 
bonds of your Company as shown by the following tabula¬ 
tion of outstanding securities: 

Par or Principal 



t -Am< 

rant-\ 

Owned by 
Central 
Maine 
Power 
Company 

$ 411,500 


First Consolidated Mortgage Gold 
Bonds, 3%%, due July 1, 1951. 

Owned by 
Public 

$1,188,500 

Total 

$1,600,000 

First Lien and Consolidated Mortgage 
Gold Bonds, 5%, due November 1, 
1945 . 

1,146,000 

898,500 

2,045,000 

Capital Stock, $100 par value. 

1,019,500 

979,500 

1,999,000 

Total. 

$3,354,500 

$2,289,500 

$5,644,000 


[301] Central Maine Power Company, by virtue of a 
merger with Cumberland County Power and Light Company 
on December 3, 1942, became successor lessee under a lease 
for a term of ninety-nine years beginning February 1,1912, 
from your Company of all of its properties and all of its 
franchises respecting the use and operation of said prop¬ 
erties. Under the terms of said lease Central Maine Power 
Company is obligated to pay as rental to your Company the 
sum of $500 per year, a sum each year sufficient to pay the 
interest on your Company’s obligations and a sum each 
year sufficient to pay dividends at the rate of 5% per annum 
on the Capital Stock of your Company. Other pertinent 
provisions of the lease respecting the obligations and rights 
of the lessee are summarized in the Plan. Central Maine 
Power Company has submitted an offer to your Company 
to effectuate the cancellation of the lease and the liquidation 
of your Company. A copy of said offer is included as 
Exhibit 4 to the enclosed Plan. 
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! Use at Special Stockholders Meeting in December, 1944. 

If the offer of Central Maine Power Company is accepted, 
your Company will sell to that company for the sum of 
$134,364.43 certain real estate described in “Schedule A” 
which is attached to the aforementioned offer of Central 
Maine Power Company. Your Company will also sell all 
of its transportation assets to of 

for the sum of $ 

The price to be received for the transportation assets is con¬ 
sidered fair by Central Maine Power Company and by the 
Directors of your Company and was determined as a result 
of competitive bidding by the use of sealed bids. There were 
received sealed bids, the highest being for $ , 

which was accepted subject to approval of the Plan by the 
Securities and Exchange Commission, and to the acceptance 
of said offer by the stockholders of Portland Railroad Com¬ 
pany. 

(Here will be inserted a statement as to the affilia¬ 
tion of the purchaser with companies in the New 
England Public Service Company system, if 
any.) 

Your attention is invited to the proposed Plan and the 
offer of Central Maine Power Company which describe in 
detail the various steps and the method of effecting the 
sale of your Company’s assets, the termination of the lease 
and the final liquidation of your Company. 

The proposed Plan is subject to the approval of the 
Securities and Exchange Commission, and the sale of the 
transportation assets of your Company is subject to the 
authorization of the Public Utilities Commission of Maine. 

The following is a tabulation of the reported high and 
low bid prices for the Capital Stock of your Company for 
the past five years taken from sources which your Company 
believes are reliable: 
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Use at Special Stockholders Meeting in December, 1944. 

[302] 


Years 

High 

Low 

1940 . 

. 75 

63 

1941 . 

. 79 

75 

1942 . 

. 85 

76y 2 

1943 . 

. 94 

85 

1944 (to Dec. 9). 

. 106 

94 


By statute the proposal to sell all of the assets of your 
Company must be adopted by stockholders representing a 
majority of the voting power. 

Your attention is called to certain financial statements 
of your Company which are attached to the enclosed Plan. 

Your attention is also called to the Appendix on the fol¬ 
lowing pages, which contains certain information required 
by the rules of the Securities and Exchange Commission. 

It is important that all stockholders of your Company be 
represented in person or by proxy at the special meetings. 
The Directors of your Company hope that you will be able 
to attend. If you are unable to attend, they earnestly solicit 
your proxy on the form enclosed. Proxies should be mailed 
in the self-addressed envelope enclosed for that purpose in 
order to reach the Company’s office not later than Decem¬ 
ber , 1944. The giving of such proxy will not affect your 
right to vote in person should it later be found convenient 
for you to attend. Any proxy given by you is revocable by 
you at any time prior to the voting of the share or shares 
represented thereby. 

Very truly yours, 

Feed D. Gobdon 

President 
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TJse at Special Stockholders Meeting in December, 1944. 

[303] APPENDIX. 

Certain Information Required Under the Rules of 

the Securities and Exchange Commission. 

Interest of Directors and Officers. 

The names and addresses of the directors and officers 
of your Company are as follows: 

Robert E. Brackett, Portland, Maine, Director and 
Vice President; 

Robert Braun, Portland, Maine, Director; 

Fred D. Gordon, Portland, Maine, Director, Presi¬ 
dent and Treasurer; 

Harold D. Jennings, Augusta, Maine, Assistant 
Treasurer; 

Everett H. Maxcy, Augusta, Maine, Director; 

Nathaniel W. "Wilson, Augusta, Maine, Director. 

None of the above officers and directors and none of the 
officers and directors of Central Maine Power Company 
own any of the securities of your Company, except Messrs. 
Brackett, Braun, Gordon, Maxcy and Wilson who each hold 
of record one share of the Capital Stock of your Company, 
which is owned beneficially by Central Maine Power Com¬ 
pany. All of the above named officers and directors of 
your Company are directors or officers, or both, of Central 
Maine Power Company. 

Summary of Certain Statutory Rights and Remedies of 

Stockholders. 

Sections 64 through 74 of Chapter 56 of the Revised 
Statutes of Maine provide, among other things, that if a 
stockholder of a corporation which votes to part with its 
entire property, other than in the ordinary and usual 
course of its business, shall vote in the negative and shall 
file his written dissent with the president, clerk or treasurer 
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of such corporation within one month from the day of snch 
vote, the corporation may, within one month after the dis¬ 
sent is filed, enter a petition in a conrt of eqnity praying 
that the valne of the shares of snch dissenting stockholder 
may he determined. All dissenting stockholders mnst be 
made parties to said petition. If the corporation fails to 
enter snch petition within one month, a dissenting stock¬ 
holder may, within one month thereafter, enter snch peti¬ 
tion and prosecnte the same. The conrt will hear the 
parties and determine, as soon as practicable, the valne 
of the stock of snch dissenting stockholder. It is fnrther 
provided that either party may enter an appeal from the 
court’s decree determining snch valne, and, at the reqnest 
of either party, the issne may be submitted to a jury. It 
is fnrther provided that every stockholder appearing in 
answer to or filing snch a petition shall deposit in court 
his certificate of shares duly endorsed to the corporation, 
which shall become the property of the corporation upon 
compliance with final judgment. During the [304] pendency 
of an appeal, the stockholder has a lien upon all of the prop¬ 
erty of the corporation for thirty days after a judgment 
on an appeal. These liens may be released by the corpora¬ 
tion upon filing with the conrt a bond in snch amount and 
with snch sureties as the conrt may approve. 

Your attention is again called to the fact that the Plan 
provides that each holder of Capital Stock will receive in 
cash $110 per share. 


Other Information. 

The solicitation of the proxy is being made by the 
management of your Company. Fred D. Gordon, Robert 
E. Brackett and Everett H. Maxcv, named as attorneys in 
the proxy, are either officers or directors of your Company, 
or both. 

The cost of preparing, assembling and mailing the 
proxy, this statement and other material enclosed, esti- 
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mated at not more than $1,000, is to be paid by Central 
Maine Power Company. No bonns or special compensation 
is to be paid to any employee of yonr Company, Central 
Maine Power Company, or to any other person in connec¬ 
tion with the solicitation. 

A List of Four Bids Which Were Received in Response 
to the “Invitation for Bids to Prospective Purchasers 
of the Bus Transportation System Operated Under 
Lease by the Central Maine Power Company in the 
Cities of Portland, etc.” 

[340] Fonr bids were received in response to the “Invi¬ 
tation for Bids to Prospective Purchasers of the Bus Trans¬ 
portation System Operated Under Lease by the Central 
Maine Power Company in the Cities of Portland, South 
Portland, Westbrook and the Town of Cape Elizabeth, 
Maine ,, , as set forth in Amendment No. 3, File No. 54-114. 
Each bid was on the form of proposal as set forth in said 
Amendment No. 3. Bids were received from the bidders and 
in the amounts set forth below: 

Spaulding Bisbee, 

Edward E. Chase, 

Henry Lewis, 

Harold C. Payson and associates, 

By Harold C. Payson. 

Andrew N. Winslow, Jr., as trustee under a 
Declaration of Trust dated June 3, 1937 
for the benefit of Massachusetts Institute 

of Technology but not individually- $828,100. 

W. B. Snow, Jr. for self & associates, c/o Town¬ 
send, Dabney and Tyson, 184 Middle Street, 

Portland (3) _ $929,000. 

H. E. Salzberg, Inc. 

By Alfred Sweeney, Agent_ 



$1,275,000. 
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the Invitation for Bids. 

The bid of H. E. Salzberg, Inc. by Alfred Sweeney, 
Agent, in the amount of $1,275,000. was accepted and the 
other bids were rejected and the deposit checks accompany¬ 
ing them were returned to the respective bidders whose bids 
were rejected. 

The successful bidder has informed Central Maine 
Power Company and Portland Railroad Company that 
neither H. E. Salzberg, Inc. nor its officers and directors 
are affiliated with any registered holding company or sub¬ 
sidiary. 

A true copy of the bid of H. E. Salzberg, Inc. by Alfred 
Sweeney, Agent, in the amount of $1,275,000 is attached 
hereto and made a part hereof. 

“Proposal Form”, Dated December 18,1944, Referring 
to the Invitation for Bids. 

[3411 Pboposal Form 

Dec. 18, 1944 

Central Maine Power Company, 

Portland Railroad Company 
443 Congress Street 
Portland, Maine 

Attention : W. B. Skelton, President 

Central Maine Power Company 

Gentlemen: 

Referring to the “Invitation for Bids to Prospective 
Purchasers of the Bus Transportation System Operated 
Under Lease by the Central Main Power Company in the 
Cities of Portland, South Portland, Westbrook and the 
Town of Cape Elizabeth, Maine” and in accordance with 
and subject to the terms and provisions contained in said 
Invitation for Bids and in the information and data thereto 
attached, all dated December 4, 1944, (hereinafter collect 
tively called Invitations for Bids), the undersigned (herein- 
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after called the Bidder) submits the following Proposal 
for purchase of all the assets of Portland Railroad Com¬ 
pany utilized in its transportation business (hereinafter 
called the Bus System), including all busses, spare bus 
parts, tools and supplies, real estate and rights in real 
estate, as listed in said Invitation for Bids, but not includ¬ 
ing any cash deposits with fiscal agents or mortgage trus¬ 
tees, choses in action or any personal property of Portland 
Railroad Company used by Central Maine Power Company 
in its electrical business: 

1. The price to be paid to Portland Railroad Company 
for such Bus System shall be One million two hundred 
seventy-five thousand dollars ($1,275,000). The Bidder 
offers to purchase from Portland Railroad Company at such 
price said Bus System upon the terms and conditions stated 
in said Invitation for Bids and in this Proposal. 

2. If this Proposal shall be accepted by Central Maine 
Power Company, the Bidder agrees that it will enter into a 
formal contract with the Portland Railroad Company to 
purchase said Bus System in accordance with said Invita¬ 
tion for Bids and this Proposal with such modifications 
therein or additions thereto as may be agreed to by counsel 
for Central Maine Power Company and the Bidder. If 
they shall be unable to agree upon the form and provisions 
of such formal contract, or for any other reason such con¬ 
tract be not executed, such Invitation for Bids and this 
Proposal if accepted shall, nevertheless, constitute a binding 
contract between the Bidder, Central Main Power Company 
and Portland Railroad Company. 

3. There is enclosed herewith certified or bank cashier’s 
or Trust Company treasurer’s check in excess of 5% of the 
amount of the bid, drawn on or by a member of the Boston 
Clearing House Association and payable in Boston Clearing 
House funds to the order of Portland Railroad Company. 
Such check represents the deposit to be made in accordance 
with such Invitation for Bids. 


( 
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the Invitation for Bids. 

4. In consideration of the receipt by it of such Invita¬ 
tion for Bids, the Bidder agrees: 

[342] (a) That the offer of such Bidder included in this 
proposal shall be irrevocable until 2:00 P. M. E. W. T. on 
Monday, December 18, 1944 unless sooner returned or 
rejected by Central Maine Power Company. 

(b) That the deposit made by or on behalf of such 
Bidder as aforesaid shall be held and disposed of in accord¬ 
ance with and subject to the terms and conditions and as 
security for the performance of the obligations of such 
Bidder hereunder, including the obligation, if this Proposal 
shall be accepted, to execute such formal contract for pur¬ 
chase and on the execution of such formal contract such 
deposit shall be held and disposed of as provided therein, or 
if for any reason such contract be not executed, as security 
for the contract evidenced by such Invitation for Bids and 
the acceptance of this Proposal, and 

(c) That if this Proposal shall be accepted, such accept¬ 
ance shall be subject to the approval of a plan filed by 
Central Maine Power Company with the S. E. C. and now 
pending in file No. 54-114, which plan includes the proposal 
for the sale of the transportation properties of the Port¬ 
land Railroad Company and the acceptance by Portland 
Railroad Company of the offer of Central Maine Power 
Company to find a purchaser for such transportation prop¬ 
erties and to provide for the liquidation of Portland Rail¬ 
road Company, unless at the time of the acceptance of any 
bid such approval shall have been secured and said offer 
shall have been accepted. If one but not both of said 
events shall have occurred, then the acceptance of any bid 
shall be subject only to the event which has not then 
occurred, and if both such events shall not have occurred 
before 6 P. M. December 30, 1944, the Bidder’s deposit 
shall be returned to it and all rights and liabilities of all 
parties shall terminate. 
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the Invitation for Bids. 

5. This proposal shall be deemed rejected by Central 
Maine Power Company unless it shall have been accepted 
by such company in its entirety by 2:00 P. M. E. W. T. on 
Monday, December 18, 1944, or by 2:00 P. M. E. W. T. on 
such later date (not exceeding four days) as shall be fixed 
by Central Maine Power Company for presentation and 
opening of bids in accordance with the provisions of the 
Invitation for Bids referred to in the first paragraph hereof, 
provided however, that such acceptance shall be subject to 
the provisions of paragraph 4 (c) above. 

6. The Bidder acknowledges receipt of the Invitation 
for Bids hereinabove referred to and that in making this 
Proposal it is relying upon no data or information of any 
nature furnished or received from either Central Maine 
Power Company, from Portland Railroad Company or any 
official or employee thereof, other than is therein contained 
and that the data and information contained in the Invita¬ 
tion for Bids is received subject to the qualifications therein 
set out. 

Very truly yours, 

H. E. Salzbebg Co., Inc., 

By (Sgd.) Alfred Sweeney, 
Agent. 

December 18,1944. 

A bid of $1,275,000.00 received from you, of which the 
foregoing is a true copy, is hereby accepted upon the terms 
and subject to the conditions therein stated. 

Central Maine Power Company, 

By (Sgd.) W. B. Skelton, 

W. B. Skelton, President, 

Portland Railroad Company, 

By (Sgd.) Fred D. Gordon, 
Fred D. Gordon, President 
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Letter Dated December 1,1944 from Theron A. Wood- 
sum of Savings Banks Association of Maine Request¬ 
ing Commission to Enter Appearance in Proceeding 
and Advise as to Procedural Rules. 

[Transcript p. 350] 

[350] SAVINGS BANKS ASSOCIATION OF MAINE 

Statistical Department 

Theron A. Woodsum, Director 
477 Congress Street—Portland, Maine 

December 1,1944 

The Securities and Exchange Commission 
Philadelphia, Pa. 

Attention: Mr. Orval L. DuBois, Secretary- 
Dear Sir: 

I wish to enter an appearance for the hearing to be held 
at the office of the Commission on December 7, 1944 at 10 
A. M. E. W. T. in the matter of the Central Maine Power 
Company, File No. 54-114, Public Utility Holding Company 
Act of 1935. 

At this hearing I shall represent certain banks holding 
Portland R. R. Co. stock. I am not familiar with the rules 
of practice under which the Commission operates. Will you 
please advise me as to whether I may properly appear in 
this matter and what rules are to be complied with? 

Very truly yours, 

/s/ Theron A. Woodsum 

Theron A. Woodsum 
Statistical Department 


TAW; jac 




Telegram, dated December 14,1944, from E. H. Maxcy 
to Commission, stipulating that certain balance 
sheets and income statements of Portland Railroad 
Company, as shown in Moody’s Manual of Railroad 
and Corporation Securities, may be introduced as 
Applicant’s exhibits at adjourned hearing. 

[Transcript, p. 351] 

Telegram dated December 14, 1944 
From E. H. Maxcy to Commission 
Augusta, Maine 

December 14, 1944 

William F. Scheid, Jr., Esq. 

Public Utilities Division—Securities & Exchange Commis¬ 
sion 

18th and Locust Streets 
Philadelphia 3, Pennsylvania 

As counsel of record in docket number 54-114 I hereby 
stipulate that the balance sheet of Portland Railroad Com¬ 
pany as at February 1, 1912 furnished to you, the balance 
sheets at June 30, 1910 and June 30, 1911, as shown in 
Moody’s Manual of Railroad and Corporation Securities, 
and the income statements for the fiscal years ended June 
30, 1905 through 1911, all of Portland Railroad Company, 
as shown in said manual, may be introduced as applicant’s 
exhibits at an adjourned hearing in said matter. Signed 
copy of this telegram is being mailed to you. 

E. H. Maxcy 

Sender’s Address 9 Green Street Sender’s Telephone 
For Reference Number 1780 

Signed copy mailed December 14, 1944 EHM. 
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Certificate of Central Maine Power Company U-24 
dated January 26, 1945 that the plan of said 
Company under Section 11(e) of the Public Utility 
Holding Company Act of 1935 with respect to its 
subsidiary Portland Railroad Company has been 
consummated. 

(Filed January 9, 1945.) 

[352] SECURITIES AND EXCHANGE COMMISSION 

Philadelphia. 


Tis r the Matter 

of 

Central Maine Power Company 
File No. 54-114 

(Public Utility Holding Company 
Act of 1935) 



Central Maine Power Company, in accordance with the 
provisions of Rule U-24 under the Public Utility Holding 
Company Act of 1935, hereby certifies as follows: 

1. That on December 29,1944, the plan filed by Central 
Maine Power Company, in the above entitled matter, with 
respect to its direct subsidiary, Portland Railroad Com¬ 
pany, pursuant to Section 11(e) of the Public Utility Hold¬ 
ing Company Act of 1935, was in all respects consummated 
in accordance with the terms and conditions of and for the 
purposes represented by said plan and of the order of the 
Commission in respect thereto. 

2. The major steps taken in the consummation of the 
plan were 
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(a) Portland Railroad Company sold all of its 
transportation properties and assets to H. E. Salzberg 
Co., Inc., for One Million Two Hundred Seventy-five 
Thousand Dollars ($1,275,000) and executed and 
delivered conveyances to Portland Coach Company, 
nominee of H. K Salzberg Co., Inc., and received pay¬ 
ment therefor; 

[3533 (b) Portland Railroad Company sold to Cen¬ 
tral Maine Power Company certain real estate, electric 
equipment and power lines used and useful by Central 
Maine Power Company in its business as an electric 
public utility, as set forth in said plan, for the sum of 
One Hundred Thirty-four Thousand Three Hundred 
Sixty-four Dollars and Forty-three Cents ($134,364.43) 
and received payment therefor; 

(c) The lease dated February 1, 1912, from Port¬ 
land Railroad Company to Cumberland County Power 
and Light Company, original lessee, and Central Maine 
Power Company, successor lessee, was terminated and 
Cumberland County Power and Light Company and 
Central Maine Power Company were released from all 
liabilities as lessee thereunder; 

(d) Central Maine Power Company surrendered to 
Portland Railroad Company, for cancellation without 
payment, all of the 3M>% First Consolidated Mortgage 
Gold Bonds due July 1, 1951, and all of the 5% First 
Lien and Consolidated Mortgage Gold Bonds due 
November 1,1945, of Portland Railroad Company held 
by it and surrendered for cancellation all of the stock 
of Portland Railroad Company held by it; and provided 
Portland Railroad Company with the funds necessary 
for the action taken under (e), (f) and (g) below; 

(e) Portland Railroad Company then called for 
payment and redemption on July 1,1945, all of the out¬ 
standing 3%% First Consolidated Mortgage Gold 
Bonds due July 1,1951, at the principal amount thereof 
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plus interest to July 1, 1945, deposited the necessary 
funds therefor with the National Bank of Commerce 
of Portland, successor Trustee under the mortgage 
securing said bonds, and made the funds so deposited 
available to bondholders; 

(f) Portland Railroad Company then deposited 
with The New York Trust Company, Trustee under its 
First Lien and Consolidated Mortgage due November 
1, 1945, a sum equal to the total principal amount of 
the bonds then remaining outstanding plus interest 
thereon at 5% per annum to maturity, and made the 
funds so deposited available to bondholders; 

(g) Portland Railroad Company then deposited 
with the National Bank of Commerce of Portland suf¬ 
ficient funds to pay all of the holders of its outstand¬ 
ing capital stock One Hundred Ten Dollars ($110) per 
share and made such funds available to the holders of 
said stock; 

[354] (h) Central Maine Power Company executed 
and delivered indemnification agreements indemnify¬ 
ing 

(1) all stockholders (other than itself) of Port¬ 
land Railroad Company against any and all lia¬ 
bilities which may be asserted against them or any 
one of them by reason of any debts, obligations or 
liabilities incurred by or asserted against Portland 
Railroad Company by reason of any transactions 
prior to the day following the effective date of the 
termination of the lease; and 

(2) the National Bank of Commerce of Portland, 
Trustee under the mortgage securing the 3%% First 
Consolidated Mortgage Gold Bonds due July 1,1951, 
and all stockholders of Portland Railroad Company, 
against any and all liability by reason of the dis¬ 
charge of the mortgage securing said bonds. 

(i) The mortgages referred to in (e) and (f) above 
were discharged and the discharges were recorded. 


138 


Certificate of Centred Maine Power Company TJ-24, etc. 

3. The stockholders of Portland Railroad Company, at 
a special meeting held on December 28, 1944, had voted to 
accept the offer of Central Maine Power Company, con¬ 
templated by the plan, and to take the necessary steps on 
the part of Portland Railroad Company for the consumma¬ 
tion of said plan. Proxies were solicited by the Board of 
Directors of Portland Railroad Company. All proxies 
received in response to snch solicitation were either marked 
as voting “For” the acceptance of said offer and all matters 
necessary to consummate said plan or were without speci¬ 
fication. At the stockholders meeting there were present 
stockholders in person or represented by proxy holding 
14,485 shares of the 19,990 shares issued and outstanding. 
In all votes taken [355] at the meeting, 13,735 shares were 
voted “For” and 750 were voted “Against” the proposals 
submitted to the meeting. 

Respectfully submitted, 

Central Maine Power Company 

By E. H. Maxcy 

Vice President 

State of Maine 
Kennebec, ss. 

January 6, 1945 

Personally appeared before me, a Notary Public in and 
for the County of Kennebec and State of Maine, E. H. 
Maxcy, to me known personally, who, being duly sworn, 
made oath and said that he is Vice President of Central 
Maine Power Company; that he has read the foregoing 
certificate and that all facts therein contained are true to 
the best of his knowledge, information and belief. 

Edith M. Phillips 

(Seal) Notary Public 

My Commission Expires 
October 6,1950 
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sideration and Modification of Report and Order 
of December 19, 1944. 

(Filed May 1, 1950.) 

[357] BEFORE THE 

SECURITIES AND EXCHANGE COMMISSION. 


In the Matter 

of 

Central Maine Power Company 
File No. 54-114 

(Public Utility Holding Company Act 
of 1935) 


To the Securities and Exchange Commission : 

Come now your petitioners, Skowhegan Savings Bank, 
Auburn Savings Bank, and Eastport Savings Bank, mutual 
savings banks organized under the laws of Maine and stock¬ 
holders of Portland Railroad Company (herein called 
Portland) and respectfully show as follows: 

1. On November 10, 1944, Central Maine Power Com¬ 
pany (herein called Central Maine), a subsidiary of New 
England Public Service Company, a registered holding 
company, filed an application purportedly pursuant to Sec¬ 
tion 11(e) of the Public Utility Holding Company Act of 
1935 for approval of a plan for the purpose of effecting 
partial compliance with Section 11(b)(1) of said Act. 
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2. This plan provided, briefly, that Central Maine, as 
snccessor to the obligations of Cumberland County Power 
& Light Company (herein called Cumberland) under a 
certain lease dated February 1, [358] 1912, by which Port¬ 
land leased all its properties to Cumberland, would offer to 
the stockholders of Portland to find a purchaser for the 
transportation assets of Portland, to purchase the remaining 
assets, and to make certain payments to the security holders 
of Portland, in consideration of which the lease would be 
terminated by mutual consent of lessor and lessee and 
Central Maine would be discharged from its obligations 
thereunder and under a guaranty endorsed by Cumberland 
on the stock certificates of Portland. 

3. By the terms of the lease from Portland to Cumber¬ 
land, Portland leased all of its property, consisting princi¬ 
pally of street railway lines, equipment and a power plant, 
to Cumberland for a term of 99 years from 1912. In return 
therefor, Cumberland agreed, among other things 

(i) to pay an annual rental equivalent to interest 
on the debt of Portland and a 5% guaranteed divi¬ 
dend on the latter’s $100 par value stock (Article I); 
and 

(ii) to place a guaranty upon the stock certificates 
in accordance with the lease (Article IV). 

4. To facilitate the carrying out of the guaranty, the 
lease provided (Article I) that Cumberland might at its 
option pay dividends directly to the stockholders of Port¬ 
land. This procedure was followed through 1944. 

5. Pursuant to the terms of said lease, there was 
endorsed upon each stock certificate of Portland a legend 
containing a guaranty by Cumberland as follows: 

“For Value Received, dividends payable on the 
first days of February and August in each year begin- 
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ning on the first of said dates occurring after 
February 1,1912 and after the issuance of this certifi¬ 
cate, up to and including the first day of February, 
2011 at the rate of five per cent. (5%) per annum 
payable semi-annually upon the par value of the stock 
repre- [359] sented by this certificate, are guaranteed 
by the undersigned in accordance with and subject 
to the terms of a certain lease from the Portland 
Railroad Company to the undersigned, dated Febru¬ 
ary 1,1912, and recorded in the Cumberland County 
Registry of Deeds, book 889, page 1, et seq., such 
dividends to be payable without deduction for any 
tax or taxes which the Portland Railroad Company 
or the undersigned may be required to pay thereon 
or to retain therefrom under any present or future 
law of the United States or of any State, county or 
municipality therein, the undersigned hereby agree¬ 
ing to pay all such tax or taxes .’’ 

6. With respect to the form of the guaranty, the Lease 
provided (Article IV): 

“This guaranty of dividends is subject to the 
declaration of the dividends by the Railroad Company 
as hereinbefore provided and the substantial per¬ 
formance by the Railroad Company of all of its 
covenants and agreements set forth and contained 
in this Lease. The termination of this Lease for any 
cause except the default of the Power Company shall 
operate to terminate and cancel any and all guaranty 
of dividends upon the stock of the Railroad Com¬ 
pany made by the Power Company under the terms 
and provisions hereof.” 

The causes for which the lease might be terminated, to 
which the foregoing language refers, are limited by the 
terms thereof to three in number, (i) a taking by eminent 
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domain of the portion of the properties yielding at least 
one-third of the gross earnings (Article XVill), (ii) default 
by the Power Company (Article XIX), and (iii) default by 
the Railroad (Article XX). Consequently, it is clear that 
the foregoing provision of the lease quoted above was 
intended to provide for termination of the guaranty only 
upon default by the Railroad Company, or upon a taking 
by eminent domain. 

7. The lease expressly disclaimed any intention on the 
part of the lessee to guarantee the interest on the bonds to 
the bondholders, but [360] excepted the stockholders and 
their dividends from such disclaimer. It provided (Article 

I): 

“But the Power Company does not hereby 
assume any obligations to pay any part of said 
rental to any holder of any such bonds or other 
obligations, excepting only the holders of stock of 
the Railroad Company, nor shall any such holder 
have any right hereunder to sue the Power Company 
for any part of said rental, nor shall the payment of 
any part of such rental to any holder of any such 
bonds or other obligations create any liability upon 
the Power Company to pay to said holder of any 
such bonds or other obligations any part of the 
future rental payable under the terms of this Lease.’* 

The obligation to the stockholders was secured by a charge 
against the amounts receivable by the Power Company for 
power furnished by it to Portland, but the claim of the 
Portland bondholders was not so secured. 

8. Although Cumberland had covenanted in the lease 
to maintain its corporate existence throughout the term of 
the lease for the purposes thereof, it was merged with 
Central Maine in 1942, the latter assuming its obligations 
under the lease and guaranty. 
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9. Commencing in 1930, the street railway lines of 
Portland were gradually replaced by motor busses. 

10. Commencing about 1930 and extending through 
1940, Cumberland acquired bonds and stock of Portland, 
ultimately acquiring 9,795 shares, or 49% of the total out¬ 
standing, and $1,310,000 principal amount of bonds, or 
34.3% of the total outstanding. To the extent made after 
enactment of the Holding Company Act, these acquisitions 
were authorized by the Commission pursuant to that Act. 
In its application for such authorization, Cumberland stated 
that such acquisitions would not be detrimental to the 
carrying out of Section 11 of said Act. 

[361] 11. New England Public Service Company 
acquired control of Cumberland about 1927 and control of 
Central Maine about 1930. For many years prior to 1944 
the officers and directors of Portland were officers or direc¬ 
tors either of Cumberland, Central Maine, or New England 
Public Service Company. 

12. On September 30, 1944, Portland had outstanding 
bond issues of $1,600,000 principal amount of 3%% bonds, 
due 1951, and $2,045,000 principal amount of 5% bonds, due 
1945. Portland bad assets carried on its books at $1,820,828, 
plus a claim against Central Maine for $4,864,467 for prop¬ 
erty abandoned. Current liabilities were $63,872, and the 
books also showed a liability to Central Maine in the amount 
of $921,597. 

13. Said lease provided (Article XlV) that upon the 
maturity of the Portland bonds, the lessee should have the 
right to designate the nature and amount of securities to be 
issued to pay such maturing obligations, and that if the 
bonds to be issued were of a market value less than their 
face value, the total amount issued might exceed the amount 
maturing and the lessee would make payments sufficient to 
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amortize any discount at which the bonds were issued. The 
lessee covenanted to provide a purchaser for the refunding 
obligations at a price sufficient to discharge the maturing 
obligations, or to purchase the same itself. 

I 

14. In 1938 the Commission issued an order prohibiting 
Cumberland from paying dividends upon its common stock 
unless it preserved its reserves for contingencies and in 
connection with the Portland lease and accrued $156,000 
per year thereon. In 1942 the Commission conditioned its 
approval of the merger of Cumberland and Central Maine 
on the non-payment of such dividends unless Central Maine 
“ retained current earnings applicable to its common stock 
at the rate of not less than $200,000 per annum until all 
bonds of Portland Railroad Company out- [362] standing 
in the hands of the public shall have been paid in full or 
acquired by the Company or sums sufficient to pay the same 
at maturity shall have been deposited with the Trustees 
under the mortgages securing the same”. 

In the amended plan of reorganization of New England 
Public Service Company, dated October 24,1944, the follow¬ 
ing statements appear as part of the footnotes to the balance 
sheet of Central Maine in Appendix 4 of the Plan: 

“Upon the merger with Cumberland County 
Power and Light Company in December 1942, Central 
Maine Power Company assumed a 99-year lease 
(dated February 1, 1912) of the properties of Port¬ 
land Railroad Company. • • • However, some lia¬ 
bility may develop upon the termination of the lease 
in respect to the Company’s obligation to return to 
the lessor at that time, as a going concern, the estates 
and properties demised, acquired and held under the 
provisions of the lease. * * * The Company proposes 
to acquire Portland’s bonds, aggregating $3,645,000 
in principal amount and now owns $1,310,000 prin¬ 
cipal amount thereof. It has a reserve of $2,285,334.19, 
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which together with $49,665.81 now on deposit with 
a Trustee for the bonds, is eqnal to the principal 
amount of the Portland bonds outstanding in the 
hands of the public. The Company is also providing 
by an annual charge of $200,000 against earnings 
available for Common stock, for the complete amor¬ 
tization early in 1947 of its investment in Portland 
bonds. The annual charge will then be continued 
until the cost of the bus system substituted is fully 
amortized. The cost of acquiring 10,195 shares of 
Portland’s common stock outstanding in the hands 
of the public and the amount necessary to amortize 
the Company’s investment of $632,636.60 in 9,795 
shares of such stock it now owns, to the extent that 
the total thereof exceeds the estimated value of Port¬ 
land’s useful assets, will call for extension of the 
amortization program.” 

15. Prior to 1944, all actions of Cumberland and Central 
Maine had been consistent with, and seemingly recognized 
the existence of, [363] an obligation not terminable except 
upon default by the Railroad Company or a taking by 
eminent domain. In October, 1944, however, Central Maine 
was advised by its counsel and tax advisers that if sub¬ 
stantial payments were made to the security holders of 
Portland and its stockholders voted to terminate the lease, 
the obligations of Central Maine would be terminated; and 
that if the payments were made in 1944 they could be 
deducted from the huge earnings of the war years with 
tax savings which would greatly lessen the net cost of the 
transaction (Tr. 57, 60). # 

16. Since it was obvious that any offer made to Port¬ 
land would be accepted by Central Maine, holding 49% 
of the stock, the fate of the offer was not in doubt; but 

• References to transcript relate to hearings held December 7, 
1944 in this proceeding. 
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representatives of Central Maine nevertheless persuaded 
certain of the independent stockholders to agree in advance 
to the proposal, thus insuring its acceptance. 

17. On November 10,1944, Central Maine filed its appli¬ 
cation herein, stating that termination of the Portland lease 
was necessary to effect compliance with the Public Utility 
Holding Company Act. In his testimony before the Com¬ 
mission, the president of Central Maine stated (Tr. 24): 

“Ultimately it (Central Maine) is bound to take 
a heavy loss on the investments it has already made 
there in stocks and bonds, and it is bound to take a 
heavy loss on money put in to take care of the bonds 
now held by the public as they mature, or probably 
to lose the lease at that time. It can take these losses 
under present conditions and get tax credits strictly 
in accordance with the law that will very largely 
offset them. It has no desire to remain in the busi¬ 
ness, anyway. The character of the business is 
foreign to its main purpose, and this seems to be 
the desirable time to close the chapter . 79 

18. Prior to November, 1944, there had been no indica¬ 
tion that termination of the lease was in prospect and the 
Commission had not [364] directed divestment. On the 
contrary, it had specifically authorized, by order of June 
24, 1940, the acquisition by Cumberland of the stock of 
Portland (In The Matter of Cumberland County Power & 
Light Company, File No. 70-11). The first notice to peti¬ 
tioners that their investment was in danger was that given 
November 20, 1944, that a hearing would be held in Phila¬ 
delphia on December 7, on the application of Central Maine. 

19. At the hearing, Theron A. Woodsum, security 
analyst of the Savings Banks Association of Maine, of 
which petitioners are members, appeared and on their 
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behalf stated that “They do not wish to obstruct the 
liquidation of this Company if it is in the public interest 
that it be done, but they do insist on adequate compen¬ 
sation for the vested rights which they hold under the 
terms of this lease, and they ask that the Commission do 
nothing to limit the right to pursue all of the channels 
open to them to protect those rights” (Tr. 119). 

20. Twelve days later, on December 19, 1944, the Com¬ 
mission issued its opinion and order, saying, with respect 
to petitioners’ objections, 

“Skowhegan Savings Bank, and certain other 
banks, holders of 1,170 shares of the capital stock 
of Portland, have stated on the record that they feel 
that a price of $110 per share for their stock is 
inadequate, although the representative of the banks 
who appeared at the proceeding has advised us that 
he does not wish to file a brief in the proceeding. 
However, as we have indicated hereinbefore, we 
believe the proposed payment of $110 per share is 
fair and equitable. In addition it may be noted that 
any stockholders dissenting from the proposed plan 
will have a right, pursuant to Maine statute, to have 
their stock appraised. Pertinent information con¬ 
cerning such rights will be included with the other 
solicitation material to be sent to stockholders.” 

£365] 21. In its report to the stockholders of Portland 
Railroad Company issued pursuant to Section 11(g) simul¬ 
taneously with its report and order on the application of 
Central Maine, the Commission stated 

“The security holders of Portland have the right 
under Maine laws to have their stock appraised and 
receive an amount for their stock based on such 
appraisal. Although the Commission has found the 
plan fair and equitable, whether or not any security 
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holder should vote in favor of the plan or choose to 
exercise his rights under the appraisal statute or by 
other means should be determined by his independent 
judgment.” 

It is apparent from consideration of the opinion and report 
of the Commission that an essential element of its decision 
was the belief that the security holders of Portland were 
not bound by any action it had taken and might vote as they 
saw fit on Central Maine’s offer and exercise any rights 
available to them under the laws of Maine to enforce their 
guaranty and other rights. 

22. In concluding that the offer of $110 per share for 
Portland’s stock was fair and equitable, the Commission did 
not consider the value of the assets of Portland, including 
its claim against Central Maine for $4,864,467 for property 
abandoned by the lessee and the sale value of the assets 
except to appraise the claim solely on the basis of dis¬ 
counted future earnings of the company (based in turn upon 
earning power prior to 1912), thus concluding that the 
stock was substantially worthless except for the guaranty 
of Central Maine. 

It failed to take into consideration that the guaranty of 
dividends of Portland for the benefit of Portland stock¬ 
holders by Central Maine was separate and apart from the 
corporate assets of Portland, and that the lease provided 
a reservoir of assets for Portland in the form of an obliga¬ 
tion on the part of Central Maine in addition to its guaranty. 

23. Immediately upon issuance of the Commission’s 
order approving its plan to make an offer, Central Maine 
caused Portland to [366] give notice of a stockholders’ 
meeting to be held on December 28,1944. At that meeting 
Central Maine voted its 49% of Portland’s stock in favor 
of accepting its own offer and, over the duly recorded pro¬ 
test and adverse vote of petitioners, brought about the 
acceptance of the offer. 
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The action taken at this meeting was corporate action 
only and had no binding effect npon dissenting stockholders 
who held the individual guaranty of Central Maine. The 
offer which is the basis of the plan had not been made to 
stockholders in their individual capacity as creditors, and 
in that respect was defective and prevented the obtaining 
of necessary consents to effectuate the plan. 

24. Within 24 hours thereafter the approval of the 
Maine Public Utilities Commission was obtained to the 
transfer of the assets, the assets were transferred, the deeds 
recorded, the mortgages discharged of record and funds 
irrevocably deposited in trust to cover the payments to 
security holders of Portland. 

25. On February 15, 1945, certain stockholders of Port¬ 
land other than petitioners commenced a proceeding in the 
Court of Appeals for the First Circuit to set aside the 
Commission’s order. 

26. On February 3, 1945, said stockholders and these 
petitioners filed a bill of complaint in the Supreme Judicial 
Court of Maine, sitting in equity, to enforce their rights. 
As a condition to the prosecution of the bill, the sitting 
justice subsequently required that the action in the Circuit 
Court of Appeals be dismissed, which was done pursuant 
to that requirement. 

27. On September 3, 1947, the Supreme Judicial Court 
of Maine, sitting as a court of equity, entered its finding, 
denying many of the petitioners 9 contentions but finding that 
the action of Central Maine had been unfair and oppressive 
and that the dissenting stockholders of Portland should 
receive a greater amount in respect of their shares (fixed 
by modification of the finding, dated December 26, 1947, at 
$119.25 per share). 
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[367] 28. On appeal to the Snpreme Judicial Court 
of Maine, sitting as a Court of Law, the judgment of the 
lower court was reversed. In its decision of February 28, 
1949, that court held, on the basis of Schwabacher v. United 
States, 334 U. S. 182 (1948), that this Commission had no 
power to remit the security holders of Portland to any 
remedies under state law and that the courts of Maine were 
without jurisdiction over the subject matter. Auburn 
Savings Bank v. Portland Railroad Company, 65 Atl. (2d) 
17 (1949). 

29. A petition for certiorari was denied on October 10, 
1949, Auburn Savings Bank v. Portland Railroad Company, 
94 L. Ed. Adv. 46 and a petition for reconsideration was 
denied on November 14,1949, Auburn Savings Bank v. Port¬ 
land Railroad Company, 94 L. Ed. Adv. 116. 

30. It is apparent that a fundamental ground on which 
the prior report and order in this proceeding was based, viz., 
that the treatment proposed for stockholders of Portland 
was fair and equitable because there was available to them 
the right to reject the offer and pursue remedies under state 
law, did not in fact exist. In accordance with the rule of 
Schwabacher v. United States, 334 U. S. 182 (1948), it is 
therefore incumbent upon the Commission to reconsider its 
report and order of December 19,1944, and to determine, on 
the basis of the facts as they actually exist, what constitutes 
fair and equitable treatment of the dissenting stockholders 
of Portland as creditors of Central Maine. 

31. The plan proposed by Central Maine, enforcement 
of which in a District Court was never contemplated (Tr., 
pp. 59-60), was in fact a mere offer to Portland, and pro¬ 
vided no means of execution. If not accepted within the 9 
days prescribed, or if rejected, no further steps were con¬ 
templated, despite the allegation that divestment of Portland 
was “necessary” to comply with the Holding Company Act. 
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32. The statute under which this plan was submitted 
(Section 11(e)) provides that a holding company may “sub¬ 
mit a plan to the [368] Commission for the divestment of 
control, securities or other assets, or for other action by 
such company or any subsidiary company, thereof to com¬ 
ply with the provisions of subsection (b).” This statute 
does not authorize plans which terminate and discharge 
unsatisfied obligations, as opposed to divestment of “con¬ 
trol, securities, or other assets”; and if construed to author¬ 
ize termination of obligations by action of the Commission 
or a federal court, in the one instance, or by action of a state 
court, in the other instance, the statute is unconstitutional 
in that creditors are deprived of their property without due 
process of law, in contravention of the Fifth and Four¬ 
teenth Amendments to the Constitution of the United States, 
respectively. 

33. The statute does not authorize rejection or termina¬ 
tion of leases by utility companies or their subsidiaries, the 
Commission, or the courts; and if construed to authorize 
such termination, it is unconstitutional in that the lessors 
are deprived of their property without due process of law in 
contravention of the Fifth and Fourteenth Amendments to 
the Constitution of the United States. 

34. The purpose and object of the Public Utility Hold¬ 
ing Company Act and the other acts administered by the 
Commission was to interpose the Commission as a shield to 
protect investors against security manipulation by holding 
companies and not to furnish the holding companies with 
another instrument to accomplish their purposes. 

35. The action of Central Maine in voting its Portland 
stock to accept its own offer constituted a violation of its 
fiduciary duty to the other stockholders of Portland, South¬ 
ern Pacific Ry. v. Bogert, 250 U. S. 483; Comstock v. Group 
of Institutional Investors , 335 U. S. 211. 
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36. Under the facts of this case, the plan was not fair 
and equitable to the persons affected thereby. 

37. Insofar as the action of the Commission and the 
courts in this case have purported to fix the rights of Port¬ 
land stockholders without [369] judicial review of the Com¬ 
mission action, the petitioners have been deprived of their 
property without due process of law, contrary to the Fifth 
and Fourteenth Amendments to the Constitution of the 
United States. 

Wherefore, your petitioners pray: 

(1) That this Commission reconsider the matters herein 
involved and enter an order modifying its order of Decem¬ 
ber 19, 1944, by providing that the plan of Central Maine 
Power Company is approved only on the condition that as 
to stockholders of Portland Railroad Company who have 
not accepted the offer of Central Maine, the guaranty of 
Central Maine and all other rights of stockholders in the 
premises remain in full force and effect notwithstanding 
the provisions of the plan proposed by Central Maine or 
any prior order herein; 

(2) That, if an order of the nature requested in the 
preceding paragraph be not entered, these proceedings be 
reopened as required by law for a reconsideration, among 
others, of the power of the Commission over the subject mat¬ 
ter, the fairness of the treatment accorded to holders of 
Portland stock and the proper steps to be taken for enforce¬ 
ment of the plan and for such other relief as may be appro¬ 
priate and equitable. 

Oral argument is requested. 

Skowhegan Savings Bank 
Aubitbn Savings Bank 
Eastpobt Savings Bank 

By- 
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[2] BEFORE THE 

SECURITIES AND EXCHANGE COMMISSION 



File No. 54-114. 


Hearing Room C, 

Securities and Exchange Commission 
Building, 

Philadelphia, Pennsylvania, 

Thursday, December 7, 1944. 

Met, pursuant to notice, at 10:00 o’clock a. m. 

Before: 

Charles S. Lobingier, Trial Examiner. 

Appearances: 

William F. Scheid, Jr., on behalf of the Securities and 
Exchange Commission. 

E. H. Maxcy and Joseph P. Gorham, 9 Green Street, 
Augusta, Maine, on behalf of the applicant. 

Theron A. Woodsum, 477 Congress Street, Portland, 
Maine, on behalf of six savings banks. 

Benjamin R. Simons, Market Street National Bank, 
Philadelphia, on behalf of Amalgamated Associa¬ 
tion of Street and Electric Railway and Motor 
Coach Employees of America. 
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[3] Proceedings. 

The Examiner: I would like to inquire if Mr. A. J. 
Keebler, or Theron A. Woodsum are present. 

Mr. Scheid: Sir, I presume they won’t be here until 
10:00 o’clock. 

The Examiner: Well, meanwhile we will take up the 
matter of the formal proof. You may offer yours as soon 
as we open and the applicant may offer its formal proof. 

Mr. Woodsum: My name is Woodsum. I think I 
entered an appearance. 

The Examiner: Yes. I just inquired if you were 
present. Are you familiar with the rule regarding inter¬ 
vention? 

Mr. Woodsum: No, I am not, sir. 

The Examiner: I will show you a copy of the rule and 
you can make out your application. Meanwhile, have you 
any objection to the introduction of the formal proof on 
the part of the Commission as to the notice and order for 
hearing and such matters as that? 

Mr. Woodsum: No, I have not. 

The Examiner: Very well. I will hear from Commis¬ 
sion counsel. 

Mr. Scheid: I offer in evidence as Commission’s 
Exhibit No. 1 the notice of filing and order for hearing 
dated November 20, 1944, which appeared in the Federal 
Register on November 23,1944 in Volume 9, No. 234, Page 
13968, being Federal Kegister [4] Document No. 44-17834. 

The Examiner: Received without objection. 

(Commission’s Exhibit 1 received in evidence.) 

Mr. Scheid: I offer as Commission’s Exhibit No. 2 a list 
of Mayors of several cities in Maine to whom the notice of 
filing and order for hearing was sent. 

The Examiner: Received without objection. 

(Commission’s Exhibit 2 received in evidence.) 
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Mr. Scheid: That is all I have, sir, at the present time. 

The Examiner: Has the applicant any docnmentary 
proof? 

Mr. Maxcy: Yes, Mr. Examiner. 

The Examiner: I will receive that now. 

Mr. Maxcy: I would like to have marked as Applicant’s 
Exhibit 1 the plan submitted by Central Maine Power Com¬ 
pany under Section 11 (e) of the Public Utility Holding 
Company Act of 1935, and as Applicant’s Exhibit 1-A 
amendment No. 1 to said plan, and I offer both in evidence. 

The Examiner: Received without objection. 

(Applicant’s Exhibits 1 and 1-A received in 
evidence.) 

Mr. Maxcy: In the Commission’s notice of filing and 
order for hearing it was provided and ordered that Central 
Maine Power Company give notice of this hearing to all 
known bond- [5] holders and to all stockholders of record 
of Portland Railroad Company by mailing to each of such 
security holders to his last known address a copy of this 
notice and order prior to December 1,1944, and I offer such 
notice in evidence. 

The Examiner: Received without objection. 

(Applicant’s Exhibit 2 received in evidence.) 

Mr. Maxcy: I have nothing further in the line of formal 
matters. 

The Examiner: Very well. Are your witnesses present? 

Mr. Maxcy: Yes, sir. 

The Examiner: Have them come forward and be sworn, 
please. 

Mr. Maxcy: I would like to have Mr. W. B. Skelton, 
please. 

The Examiner: Have you any other witness? 

Mr. Maxcy: I have one and possibly two, but I would 
prefer to have them sworn as they testify, if there is no 
objection on your part 
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The Examiner: If yon have any others present- 

Mr. Maxcy: Would yon like to have them all sworn at 
once? 

The Examiner: Yes. 

Mr. Maxcy: I call Mr. Leonard A. Pierce and Mr. Wil¬ 
liam H. Kimball. 

(The above three witnesses were duly sworn by 
the Examiner.) 


Thereupon- 

[6] William B. Skelton was called as a witness for 
and on behalf of the applicant and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination: 

The Examiner: Mr. Skelton, state to the reporter 
your age, residence and occupation. 

The Witness: William B. Skelton; Lewiston, 
Maine, 73; president of Central Maine Power Com¬ 
pany. 

The Examiner: Proceed with the examination. 
By Mr. Maxcy: 

Q. Mr. Skelton, you are also a practicing attorney-at- 
law in Maine? A. I am. 

Q. With offices at Lewiston? A. Lewiston. 

Q. And you are president of New England Public Ser¬ 
vice Company? A. I am. 

Q. You are president of New England Industries? A. 
Yes. 

Q. Are you a director of most of the companies in the 
New England Public Service Company system? A. I am 
a director in nearly all of them, also treasurer in two. 
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m q- Now, how long have you been president of Cen¬ 
tral Maine Power Company, Mr. Skelton? A. Since 
November 18,1942. 

Q. Prior to that time you held the office of vice presi¬ 
dent, as I remember it. A. Prior to that time, for many 
years. 

Q. So that you are familiar with the Central Maine 
Power Company? A. Quite, yes. 

Q. Now, I show you Applicant’s Exhibit 1, consisting of 
the plan submitted by Central Maine Power Company 
under Section 11 (e) of the Public Utility Holding Com¬ 
pany Act, as being appropriate to comply with the provi¬ 
sions of Section 11 (b) (1) of said Act, and ask you if 
you executed that plan on behalf of Central Maine Power 
Company. A. I did. 

Q. And you are familiar with the plan and the contents 
thereof ? A. I am. 

Q. Now, are you familiar with the lease dated February 
1,1912? A. I am. 

Q. And that is the lease of Portland Railroad Company 
to Cumberland County Power & Light Company? A. It is. 

[8] Q. And has Central Maine succeeded as lessee to 
that lease? A. Yes. When the merger of Cumberland 
County and the Central Maine took place, December 1,1942. 

Q. Now, are you familiar with the mortgages of Port¬ 
land Railroad Company? A. I am. 

Q. Will you please state for the record the titles of the 
mortgages of Portland Railroad Company and their 
redemption provisions? A. Do you want the exact title? 

Q. Yes, please. A. Well, the exact title of the mortgage 
from the Portland Railroad Company to the Portland Trust 
Company as trustee, dated July 1, 1901, was to secure the 
first consolidated mortgage gold bonds dated July 1, 1901, 
and maturing July 1,1951, bearing interest at SV 2 per cent. 
The bonds of this issue provide that the debtor shall pay the 
principal in 50 years and interest during that time, unless 
the bonds are sooner called for redemption. 
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Then there is an express provision in the bond—perhaps 
I had better read the exact language. It says: 

“There is payable on the first day of July in the 
year One Thousand Nine hundred and Fifty-one, or 
such earlier time as the same may be called for pay¬ 
ment, if [9] so called, pursuant to the terms of the 
deed of trust and mortgage hereinafter referred to.” 

Then later it contains this language, and I am reading 
now from the bond itself: 

“This bond is subject to be called for payment on 
any interest date after 30 years from its date prior 
notice being given, as provided in said deed of trust 
and mortgage, and after the date at which this bond 
shall be by such notice called in for payment and 
funds for payment thereof provided. Interest thereon 
shall thereupon cease.” 

There is no provision in the indenture for the call that 
relates to what I have testified to at all. That is why I read 
it exactly as it is there. 

Q. Now, is the Portland Trust Company still trustee 
under that mortgage, as you stated? A. No. The National 
Bank of Commerce of Portland is successor trustee to the 
Portland Trust Company. 

Q. And I don’t remember that you stated the number of 
bonds that have been issued under that mortgage. A. 
$1,600,000. 

Q. Were there any further bonds that were issued under 
that mortgage? A. $1,400,000 that were never issued to the 
public were pledged in 1915 as additional security for the 
bonds issue that [10] I am going to refer to next. 

Q. And that makes a total of $3,000,000? A. $3,000,000. 

Q. Now, if you will refer to the mortgage of Portland 
Bailroad Company to the New York Trust Company. A. 
Portland Bailroad Company to New York Trust Company, 
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trustee, dated November 1, 1915, maturing November 1, 
1945, for bonds to secure bonds carrying interest at the 
rate of 5 per cent and called the first lien and consolidated 
mortgage gold bonds, and this mortgage is $2,045,000 of the 
bonds outstanding. 

Q. What are the redemption provisions of those bonds, 
or did you state that? A. Those bonds are callable at par 
and a premium of 5 per cent. 

Q. Plus accrued interest? A. Yes. 

Q. Mr. Skelton, will you state in general the pertinent 
provisions of the lease from Portland Railroad Company to 
Cumberland County Power & Light Company, now Central 
Maine Power Company as successor lessee, dated February 
1,1912? A. That lease was given for a term of 99 years. It 
covered, generally speaking, everything that the Portland 
Railroad Company had, which principally was a street rail¬ 
road system for the transportation of passengers in Port¬ 
land, [11] Westbrook, South Portland and various areas 
outside of the cities, and also a small steam generating 
electric plant, as I understand it, a small steam plant on 
Forest Avenue which had been owned by the railroad com¬ 
pany for sometime. 

Q. That is the plant that is sometimes referred to as the 
Forest Avenue plant? A. Yes. It frequently appears in 
the lease. Portland Railroad Company was really made up 
1 of the company under that name at that time and some small 
1 companies incorporated separately and capital stock owned 
by the Portland Railroad Company, so that ultimately they 
all came to be the one holding. 

The rent to be paid under the lease was a sum of money 
sufficient to pay the interest on the outstanding bonds and 
certain coupon notes of the lessor, these all being specifically 
enumerated in the lease, plus a sum sufficient to pay divi¬ 
dends on the stock of the lessor, which amounted to 
$1,990,000 par at 5 per cent, and also dividends on a stock 
when issued, representing a little piece of scrip, one or more 
pieces that amounted to less than $40, which is not im¬ 
portant. 
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Also as a part of the rent to pay the lessor $500 a year 
as the cost of keeping np its corporate existence, incidental 
expenses of that character. 

There are three items constituted which were called the 
rent, as provided for in the lease: The rent on the bonds 
and coupon notes enumerated at that time—the interest on 
them [12] was the measure of that part of the rent, but 
the lessee was required to pay from time to time a sum suffi¬ 
cient to take care of the interest on bonds which might be 
issued to refund these specially enumerated, or additional 
bonds which the Railroad Company might issue from time 
to time under the provisions of the mortgage to take care 
of additions, current improvements. No such bonds were 
ever issued, so that feature doesn’t come in here. 

In addition to paying the rent, the lessee, which is called 
the Power Company in the lease, is required to pay all 
taxes that might be assessed against the Railroad Company, 
whether property taxes or income or franchise or any other 
taxes of that sort, and it was required generally to keep the 
property up, operate the system as an efficient, going con¬ 
cern and to return it as a system to the lessor at the expira¬ 
tion of the lease. 

There are certain features of the lease that temporarily 
affect these general statements that I have made about the 
payment of rent, to take care of dividends on the stock and 
to return an operating railroad system that are so impor¬ 
tant that I think I will refer to them together after going 
over the general outline. 

There is a provision for refunding or paying debts of 
the Railroad Company, the original general indebtedness 
outside of the mortgages and the coupon bonds; in other 
words, funded debt. The ordinary working obligations were 
required to be paid by the lessee anyway, and I assume that 
they were so paid, [13] because they don’t appear any¬ 
where. 

The two parties, the lessee and the lessor, either of them 
has the right at its option to cause the cancellation of the 
lease for failure of the other party to observe its terms. 
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Now, to go back to the first of these provisions for pay¬ 
ment of dividends on the stock of the Railroad Company, the 
lessee was required to sign an obligation on every certifi¬ 
cate of stock that was issued, running to the stockholder, 
which appears in Article 4 of the lease, and which guaran¬ 
teed to the individual stockholder the payment to the rail¬ 
road company of a sum of money, semi-annually, sufficient 
to enable the Railroad Company to pay in turn a semi-annual 
dividend at the rate of 2 1 / 4 per cent. 

To quote: 

4 ‘In accordance with and subject to the terms of 
a certain lease from the Portland Railroad Company 
to the undersigned, dated February 1, 1912 # • *” 
and so forth. 

Immediately following the form of the guarantee—the 
lease provides that they may pay direct to the stockholder 
instead of paying to the company for declaration, payment 
direct by the company if they wish to—but immediately 
following the guarantee itself the lease provides, and I am 
quoting a paragraph: 

[14] “ This guarantee of dividends is subject to 
the declaration of the dividends by the Railroad Com¬ 
pany as hereinbefore provided, and the substantial 
performance by the Railroad Company of all of its 
covenants and agreements set forth and contained in 
this lease. The termination of this lease for any cause 
except the default of the Power Company shall oper¬ 
ate to terminate and cancel any and all guarantee 
of dividends upon the stock of the Railroad Company 
made by the Power Company under the terms and 
provisions hereof.’’ 

Now, passing to the provision that requires the lessee 
to return an efficiently operating system to the lessor, Arti¬ 
cle 5 of the lease provides that the lessee shall maintain, 
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preserve and operate the system as a going concern, keep 
it in good order as a first-class and efficient street railroad 
property and park system in condition not inferior to that 
existing at the date of this lease, and that it shall protect 
and preserve the rights and privileges and franchises of 
the Railroad Company and then, and I now qnote: 

“At the expiration of this lease or its earlier ter¬ 
mination for any canse, the Power Company agrees 
to surrender and deliver to the Railroad Company 
as a going concern in condition not inferior to that 
existing at the date of this lease all of the estates and 
properties demised, acquired and held under the pro¬ 
visions of this [15] lease.” 

The Examiner: Is that document you are reading 
from in evidence? 

Mr. Maxcy: Yes, sir. It is a part of Exhibit 1, 
Mr. Examiner. 

The Examiner: Can’t you summarize it or refer 
to it without reading it into the transcript? If it is 
in evidence you could do that. Of course, you have 
it all there, and time is important for us today, so if 
you can condense it in any way- 

Mr. Maxcy: Mr. Examiner, there are a great many 
technical points involved in this case and much of 
this matter that is being read into the record is not 
only for the convenience in examining the record of 
the applicant, but also for the convenience of the staff, 
and upon their suggestion. 

The Examiner: Don’t you think that any refer¬ 
ences to evidence to documentary evidence should 
come in, discussions of it I mean should appear in a 
brief rather than in the testimony? 

Mr. Maxcy: That is the usual procedure, I will 
admit, sir, but I thought in this case we might expe¬ 
dite matters a little bit if we could do it this way. 

The Examiner: It seems to me it is delaying 
rather than expediting. 
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Mr. Scheid: Mr. Examiner, we are attempting to 
construe this lease and there are certain facts that 
I presume that Mr. [16] Skelton is going to testify 
to in construing the lease, and the lease is very tech¬ 
nical and I think the exact words are important 

The Examiner: You have the exact words in the 
record. 

Mr. Scheid: Yes, sir, but his testimony must be 
applied to those exact words, so we can see exactly 
where he applies his testimony. 

The Examiner: He can refer to the pages of the 
exhibit. 

Mr. Scheid: Well, there are certain words that 
are important. 

The Examiner: I don’t think that it is the 
function of the witness to point out what is in the 
record so that you may prepare your brief. I think 
that is up to you to dig out. It seems to me that this 
is unnecessarily slow, to have the witness sit here 
and read something that is already in the record, 
when he might simply refer to the pages of the 
document. 

Mr. Scheid: It is somewhat shorter—this is a 
59-page lease, and I am sure we are only reading 
excerpts of it which I think are important parts. 

The Examiner: I thought it was considerable. 
Well, if the witness can simply refer to a page of the 
document which he is discussing and tell what it is, 
I think you will be convinced quite as much as if he 
should read the entire paragraph. 

Can you do that, Mr. Witness? 

[17] The Witness: Yes, I think so. 

The Examiner: Well, proceed on that plan. 

The Witness: I don’t know whether this is paged 
the same as the one in the- 

Mr. Maxcy: Exactly. 
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The Witness: Well, at page 22 of the lease it 
provides that the Power Company shall return at the 
expiration of the lease, whether 99 years or sooner, 
all of the estates which it has acquired under the 
lease as an operating street railroad. 

In Article 13, however, which is at page 31, it 
provides that the lessee may sell all personal property 
which is not needed for the operation of the railway 
system, and that it may abandon or sell any track, 
real estate, equipment, franchise, road or other prop¬ 
erty which in the opinion of the lessee is inexpedient 
to retain and operate, provided it does not break the 
continuity of the line of the railroad or its efficiency 
and value as a system of street railroads. 

The lease also provides at page 32 that the lessee 
may in its discretion change or rechange the location 
or the character of the whole or any part of the 
system or the motive power to them or thereafter- 
ward used in the operation of the road. 

Now, briefly, as to the obligation to pay interest on 
the bonds, the lease expressly provides that the lessee 
shall not be responsible for the principal of any of 
these debts, but [18] only for the payment of money 
sufficient to pay the interest. It provides in Article 
14 for the payment of bonds when due, the old issues. 
The Railroad Company had the right to provide 
funds through the issue of refunding securities to 
take care of debts as they mature, and it is provided 
at page 33 of the lease that when it comes to a ques¬ 
tion of issuing securities to provide for the payment 
of maturing securities enumerated in the lease by the 
lessor the Power Company shall have the right to 
designate to the Railroad Company the nature and 
amount of the securities so to be issued, and it goes 
into further detail, and it provides at page 35 that 
the Power Company shall, in the case of bonds or 
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other obligations designated by it, either provide a 
purchaser or purchase the bonds itself. 

I think, Mr. Maxcy, that covers the general outline 
of the lease as I have it in mind. 

The Examiner: Is Mr. A. J. Keebler present? 

Mr. Simons: I am here for .Mr. Keebler. 

The Examiner: You are appearing for him? 

Mr. Simons: Yes, I am. 

The Examiner: Mr. Woodsum will give you a 
copy of the rules. I loaned it to him. These rules 
provide for intervention. You can examine those 
and see what you wish to do as regards filing a formal 
application to intervene. 

Mr. Simons: I will do that. 

The Witness: I would like to add, Mr. Maxcy, one 
thing [19] that I overlooked. 

In connection with the provisions of Article 13, 
which permits the lessee to abandon or discontinue 
unprofitable parts of the road and to sell personal 
property, the lease provides in that same connection 
that the lessee shall account to the lessor for the 
amount it realizes as the proceeds from such property 
sold or exchanged. 

Then at page 32, in this same connection, in 
addition to the right to abandon unprofitable lines, 
the lease provides that the lessee may change the 
character of the whole or any part of the system or 
the motive power over the roadbed. 

By Mr. Maxcy: 

Q. In your testimony, Mr. Skelton, while you were 
referring to Article 5 on page 22 of the lease, if my memory 
serves me correctly, you said that the obligation return was 
an obligation to return the street railway system. I wish 
you would look at page 22. Is that correct—return the 
street railway system. A. Well, it says, “Surrender and 
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deliver to the railroad company as a going concern in con¬ 
dition not inferior to that existing at the date of this lease 
all of the estates and properties demised under the lease 
or acquired after it.” 

Q. Thank you, sir. A. Perhaps I was generalizing in 
the language I used. I don’t know just what I said. 

[20] Q. Well, it is a little complicated and a little hard 
to keep in mind. 

Mr. Skelton, in general terms, of what does the 
property of Portland Railroad consist, made up of? 

A. There are various parcels of real estate listed in Sched¬ 
ule A to the amendment to the plan that has been filed 
here. The most important one is the steam station, so- 
called, now transformer station, and a transformer station 
for the separate parcels of real estate that are not con¬ 
sidered to be necessary for the operation of the bus system. 

Then there is, generally speaking, what makes up an 
operating bus system, with 88 buses, adequate car barns, 
equipment, tools and so forth, that constitute the operating 
bus system. 

Q. Referring back to the plan of Central Maine Power 
Company as a plan on which this hearing is being held 
what, in general terms, is that plan? A. Briefly, it is a 
provision to obtain a cancellation of the lease, providing 
the lessor with sufficient funds in addition to the property 
it has in its own possession to pay its indebtedness and to 
make a distribution or liquidation among its stockholders 
of $110 a share. The mechanics of it, stated as briefly 
as I can state them, consist in furnishing to the Railroad 
Company a purchaser for the bus system. Whatever price 
the Railroad Company nets from the sale of the bus system 
will be a credit on the over-all cost of accomplishing [21] 
the general purpose that I referred to. 

Central Maine Power Company proposes to pay 
$134,364.43 for the seven or eight parcels of real estate 
listed in Schedule A that I have referred to and $173,722.50, 
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subject to adjustments between September 30 and the date 
that the transaction is completed, to cover accrued rentals 
and other items. I don’t suppose it is necessary to read 
these specific figures right through. 

Q. They are all set out in $ie application? A. They are 
all set out. Then a small sum for tickets, I mean tickets 
that have been sold and not used. 

After that it proposes to pay something over $6,000,000, 
made up of the cancellation of the charge against the Rail¬ 
road Company for buses that we have purchased, and 
would turn over to them some day, money sufficient to 
retire both issues of bonds outstanding, that I have referred 
to, and money sufficient so that the Railroad Company will 
have in its possession after having paid all of the indebted¬ 
ness enough to make this distribution among the stock¬ 
holders of $110 a share. 

Also to take care of miscellaneous expenses incident to 
the transaction. Do you wish me to go into any more detail? 

Q. No. I think that is satisfactory. It all appears in 
the application. A. The bonds would be called, the 3 Y 2 per 
cent bonds would be called for payment next July 1, which 
is the first [22] interest date after a notice could be given, 
and the 5 per cent bonds will be paid with interest to 
maturity next November 1, because that would be less than 
the cost of calling them now at 105, but in both cases funds 
will be made available immediately for the bondholders to 
cash their bonds as of the date of payment with interest 
accruing to that date; and the Railroad Company would, 
of course, cancel the lease as part of this transaction in 
consideration of these things. 

Q. And the complete details are set forth in the pro¬ 
posed offer to be made by Central Maine Power Company 
to the Railroad Company, which forms a part of this appli¬ 
cation? A. Yes. 

Q. Is Portland Railroad Company a subsidiary of Cen¬ 
tral Maine Power Company? A. Central Maine Power 
Company owns just about 49 per cent of the capital stock of 
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Portland Railroad Company. I assnme that makes it a 
snbsidiary nnder the provisions of the Holding Company 
Act. That is the fact, anyway. 

Q. I am not snre whether I have asked yon this, bnt are 
yon an officer or a director of Portland Railroad Company? 
A. I am not and never have been. 

Q. Now, will yon please tell ns why this Central Maine 
Power Company desires to terminate this lease? A. While 
it was originally taken by the Cnmberland Connty Power & 
Light Company, becanse it was an electric [23] railroad 
it had some facilities which were then of more valne than 
they are now for the generation of electricity in the small 
steam plant. 

It made an assnred market for a snbstantial amonnt of 
power and was considered at that time to be a natural 
adjunct to an electric light and power company. It is no 
longer any of those things, nothing which the Central Maine 
Power Company would be interested in, except the so-called 
steam plant, which it is purchasing anyway, and is now a 
transformer station. 

The operation of the street railway has proved to be 
very burdensome, and for quite a number of years was run 
at a very substantial loss. It is profitable now during the 
war conditions and it probably has a bus line which will 
continue, capable of being run at a reasonably satisfactory 
return on a fair investment, but without any likelihood of 
returning an investment which will be anywhere near as 
favorable in the whole to Central Maine Power Company 
as it would be to get rid of the lease, close the whole trans¬ 
action under existing conditions. 

There are bonds in the hands of the public which fall due 
next year, $1,146,500. We already have substantially over 
$1,000,000 in that issue which—just under $1,000,000—has 
been purchased by the company. If the company remains 
as lessee, either those bonds will go into default or the 
lessee will have to put up so much additional money. The 
same thing [24] will be suffered again in 1951 when the 
3 Vz, per cent bonds come due. 
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The Central Maine Power Company already has large 
investments in bonds and stocks that it has acquired, as set 
forth in the papers. Ultimately it is bound to take a heavy 
loss on the investments it has already made there in stocks 
and bonds, and it is bound to take a heavy loss on money 
put in to take care of the bonds now held by the public as 
they mature, or probably to lose the lease at that time. 

It can take these losses under present conditions and get 
tax credits strictly in accordance with the law that will very 
largely offset them. It has no desire to remain in the busi¬ 
ness, anyway. The character of the business is foreign to 
its main purpose, and this seems to be the desirable time to 
close the chapter. 

Q. You stated that there are losses which might be taken 
for federal tax purposes. Do you know what those losses 
or the tax savings as the result of those losses would amount 
to? A. The estimated saving, as figured by our tax experts, 
is $3,240,300. 

Q. And that arises upon the cost of obtaining the ter¬ 
mination of the lease ? A. Yes. 

Q. Now, why is it important that this plan be consum¬ 
mated before the end of the year, Mr. Skelton? We have 
asked for an [25] acceleration. A. Because we know what 
the tax law is now, with the rights to carry over and carry 
back against taxes for two years preceding this, and all cal¬ 
culations have been made on the basis of the law as it exists. 

Q. And that is the controlling reason? A. That is the 
only real reason for wanting to do it before December 31. 

Q. That is what I meant. Thank you. Now, can you 
state in general terms—I don’t mean to go into details, Mr. 
Kimball, our chief accounting officer is here and can do 
that—but what will be the effect of the consummation of 
this plan on the income of Central Maine Power Company? 
A. Well, I think the pro forma statements show that for 
the year ended September 30, as I recall it, but it is the year 
that is shown in the exhibit there, that the net income with 
the railroad operations, bus operations eliminated, would 
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have been about $91,000 less than with those included, and 
the amount of income retained about $108,000 more because 
of the necessity of making applications to the cost of retir¬ 
ing the leased property that we propose to take care of at 
this one jump. 

Q. As I remember your testimony, Mr. Skelton, you have 
stated that it is proposed to call the first consolidated 3 Y 2 
gold bonds that are due on July 1, 1951, and I think you 
stated [26] that the mortgage itself doesn’t contain any 
provision for call, although the bond, as you quoted, 
expressly states it can be called. Just how do you propose 
to effectuate that call and have it become effective in order 
to get the bonds in? Will you go into a little more detail 
on that than you have? A. We will make the call in the 
usual manner, although with a very long term of notice, and 
file an agreement to indemnify the Railroad Company and 
the trustee against any loss if it should be decided that the 
bonds were not in fact callable. We believe that they are 
callable. We believe that the only omission is the omission 
of a description of a method for calling them, and we pro¬ 
pose to use a method which would be most favorable to the 
bondholders and much more favorable than any presently 
found in the average mortgage—length of time—but we 
propose to indemnify the trustee and the Railroad Company 
against any loss, which could only be interest on such bonds 
as were not presented for payment for the unexpired term. 

Q. Do you know whether or not the trustee, the National 
Bank of Commerce of Portland, has indicated that, upon the 
deposit of the funds in connection with this call, it will exe¬ 
cute and deliver a discharge of the mortgage? A. It has 
said that it will be willing to do so and believed that we 
were entitled to it. 

Q. And, of course, that includes the giving to it of the 
indemnity agreement you just referred to? [27] A. Oh, yes. 

Q. Now, how do you propose to arrange for the payment 
of the first lien consolidated mortgage 5’s which are due 
next November 1,1945? A. We propose to deposit a suffi- 
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eient amount of money to pay the principal of the bonds and 
the interest to that date covering the two coupons that will 
mature in the meantime, as a part of the whole transaction, 
and secure the discharge the bondholders to draw the money 
against their bonds with interest to next November 1 at 
their pleasure. 

Q. And there is a call provision? A. Oh, yes. There is 
a regular call provision. 

Q. But the company doesn’t propose to exercise the call? 
A. No. As I have said, the premium would be 5 per cent 
We would save by paying the interest for the unexpired 
term, because it would be less than the 5 per cent premium. 

Q. You have referred to the payment to the stockholders 
of Portland Railroad Company in final liquidation of $110 
per share. Can you tell us, Mr. Skelton, just how that 
amount was determined by the company? A. Well, it was 
agreed upon after a good deal of discussion and considera¬ 
tion among the officers of the company, representatives of 
the company with dealers who were interested in distribut¬ 
ing the bonds in the first place, with some of the bond¬ 
holders holding in one group up to something over 10 per 
[28] cent of the total amount of bonds outstanding, and 
primarily a general consideration of the provisions of the 
lease. 

The rate is 5 per cent. The bonds very largely issued 
originally, we understand, at 110. Some were sold at 115, 
but my understanding is that the general price was 110. 

They have a little over 66 years to run, 66 from next 
February 1. There are 133 payments called for a 2% per 
cent. We found that the present worth of such payments 
on a 5 per cent basis was 99.69 per cent of 100, $99.69 per 
share. We found that on a 4 per cent basis it was $119.25 a 
share and on a 3 per cent basis it would be $146.54. 

Q. Just for my information, that was the present value 
as the applicant has computed it on that basis of the right 
of the stockholders of the Railroad Company to receive divi¬ 
dends over the next 66-plus years? A. That is right, and 
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that is on the assumption when, so far as yon take it as the 
value of the stock, there could be nothing left at that time. 

Q. And the guarantee of dividends by the Central Maine 
Power Company isn’t a guarantee to pay the dividend to 
the stockholders, is it, Mr. Skelton? A. The guarantee is 
a guarantee to pay the Railroad Company a sufficient sum 
of money so that it, if it sees fit, can declare the dividend. 
It is a high-grade investment on the face of it, if there were 
no other considerations, and [29] would be entitled to be 
calculated on a reasonably low rate of return, but there 
are other considerations that guide us as a reason for reach¬ 
ing a price of 110. 

* At the termination of the lease, whenever it comes, the 
Portland Railroad Company must have outstanding at least 
$3,845,000 of bonds, the sum of these two issues, if there is 
nothing further put out. There is absolutely no provision 
for paying the principal Whatever other obligations it 
may have, we don’t know. The lessee is required to return 
to the Railroad Company a transportation system efficient 
and capable of rendering as good service as that which the 
system it took over was able to render. There cannot pos¬ 
sibly be any amount of assets that would make the Railroad 
Company solvent. It couldn’t pay its debts today if it took 
the property. It couldn’t anywhere near it. 

The amount the Railroad Company is entitled to receive 
from the lessee for abandoned property where unprofitable 
lines were cut off is only the cash it receives from the sale 
or exchange of that property. Of course, a major part of 
the old street railroad system was in its rails and its road¬ 
bed. We have no question but what the return of the bus 
system is satisfaction of the requirement of the lease as to 
the return of property. 

When the lease was made it was expressly provided that 
the lessee could abandon unprofitable lines on its own judg¬ 
ment [30] when it deemed it inexpedient to operate. It 
provided for authority to change motive power and to 
change the method of operation of the whole or any part of 
the system. 
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1 Its conduct since that time—I am talking about the Rail¬ 
road Company, the lessor—has been entirely inconsistent 
with that construction of the obligation to return the prop¬ 
erty, and it has been inconsistent with every other. 

In 1915, when it issued these 5 per cent bonds, it expressly 
reserved the right in that mortgage to abandon property 
in practically the same language as is contained in the lease 
to change the motive power, methods of operation generally, 
and even to procure changes of franchises or the substitu¬ 
tion of new franchises. 

Then in 1926, in December, the president of the Cumber¬ 
land County Power & Light Company went before the direc¬ 
tors of the Portland Railroad Company—and I want to state 
right here that at that time there was absolutely no com¬ 
munity of interest between the two corporations. The lessor 
didn’t own a share of stock, the lessee didn’t own a share 
of stock in the Railroad Company, nor any affiliate or any 
concern connected with it, and no person was a member of 
both boards of directors. Cumberland County Power & 
Light Company had not then come into this holding company 
system and there was no contemplation that it would. 

At the request of the president, Mr. Verrill, of the lessee, 
[31] the directors of the Railroad Company unanimously 
voted to authorize the lessee to obtain an amendment to the 
charter of the Portland Railroad Company authorizing the 
use and operation of motor buses and other vehicles pro¬ 
pelled by electric or other power in cities and towns in which 
the Portland Railroad Company is authorized to operate, 
and they also voted that if and when the foregoing amend¬ 
ment is obtained, to authorize the lessee to operate motor 
buses in its discretion over Spring Street Route, so-called, 
from High Street to Congress Street, and over such other 
streets of Portland as the board of directors of the Cumber¬ 
land County may determine, as may be authorized by the city 
of Portland. 

Then in 1927, following this meeting in 1926, they went 
to the Legislature, the Portland Railroad Company, and got 
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an amendment to its charter so that it conld make the bns 
system—and that amendment appears among the exhibits in 
the amendment to the plan that is filed here—so that obvi¬ 
ously all of the changes have been made as contemplated 
and we have to return only an efficient transportation sys¬ 
tem, measured by the standards of the time, or to account 
for what that costs. 

In addition to that, there is coming due next November 1 
this $2,045,000 of bonds, $1,111,000 of which, in round fig¬ 
ures, are owned by the public, and unless the Power Com¬ 
pany designates the securities which shall be issued to 
refund them, that privilege is optional with the Power Com¬ 
pany. The Power Company is [32] not required to find a 
purchaser. The Railroad Company has no money to pay 
them with, has no source from which to get any money to 
pay them with, so far as income from its own properties is 
concerned. It has either to issue bonds and find a market 
itself for them or default, or the Power Company may, if 
it wants to, save its leasehold rights against foreclosure, 
purchase the old securities as they come due. 

Now, the Power Company will not designate the new 
bonds and assume any responsibility for disposing of them. 
We don’t consider it at all likely that any regulatory com¬ 
mission would permit the Railroad Company to put out a 
new issue of bonds when it was obviously insolvent on the 
face of it, had no income to meet the maturities as the years 
went along, because we only have to pay the interest, and 
would have nothing to pay, either interest or principal, 
after the termination of the lease when it was terminated. 

The Examiner: I think I will have to call for the 
reading of the question. It seems to me that we are 
wandering somewhat. 

Mr. Maxcy: I have asked Mr. Skelton how the 
price of $110 a share to be paid to the stockholders 
of the Railroad Company in final liquidation was 
determined. It was a very broad question and takes 
a lot of answer. I have not thought so far, your 
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Honor, that he has departed from the reasons which 
governed the determination of the price. 

The Examiner: Don’t yon think the question has 
been [33] answered? 

Mr. Maxcy: Well, there are a good many reasons 
and it is a very important matter. X would prefer to 
let the witness complete his answer. 

The Witness: I have reached a point where I am 
pretty near the conclusion of what I intended to say. 

The Examiner: You may conclude it. You can 
do so. 

The Witness: If the Power Company should pur¬ 
chase the securities at that time, the Railroad Com¬ 
pany is bound to repay the Power Company under the 
obligation which gives it all of the rights of a credi¬ 
tor. The same thing goes through again in 1951 
when the 3% per cent bonds come due. 

Now, if the Railroad Company lets the bonds go 
to default, the trustee foreclose, the lease is termi¬ 
nated. If we purchase the securities in order to save 
them from going to default and the Railroad Com¬ 
pany is unable to reimburse us as a common creditor, 
the lease is terminated, and while on the face of it 
these look like 67-year guarantees, there are these 
conditions which would make it absolutely impossible 
to consider them in that light. 

Now, under all of those circumstances we feel that 
the rate of $110 more or less arbitrarily picked as 
between the 4 and 5 per cent basis for a 66-year 
period, as contrasted with 30 years as the extreme, 
for which ordinarily lower rates on high-grade securi¬ 
ties are obtained, was very fair, at least [34] fair to 
the stockholders, the method of taking care of it, and 
we adopted that rate. 

Q. And you went into all of these various matters that 
you have just testified to in making your determination of 
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$110, gave consideration to these matters? -A. We did. 
Yon and I have personally discussed it time and time again 
—what will happen when these bonds come dne. 

Q. That is correct. Thank yon very much. Now, in the 
application we have stated that it is proposed to find a pur¬ 
chaser for the transportation properties of the Portland 
Railroad Company. Now, what has the company done to 
secure a purchaser? A. In the first place there has been a 
great deal of publicity throughout the State of Maine in 
connection with this proposal I designated Mr. Snow, 
who is assistant to the president of Central Maine Power 
Company to take this matter directly in charge. He is a 
very capable man for such lines of work. He has inter¬ 
ested quite a number, some seven or eight, who have 
expressed a real interest. There is the Maine Central 
Transportation Company, which is an adjunct, in a sense, 
of the Maine Central Railroad Company, runs buses 
throughout the State of Maine and handles the local trans¬ 
portation business like this in five or six cities. 

There is the Lewiston & Auburn Transportation Com¬ 
pany, which is backed by a concern with plenty of means 
that operates in [35] various cities, now operates in 
Lewiston and Auburn, a system of buses. 

There is A. C. Allyn of Allyn & Company of Chicago 
who has been and appears to be interested and is in a posi¬ 
tion to be, who has asked for data and says that he is actively 
interested. 

There is Mr. Greneit, the manager of the transportation 
department at the present time, who is interested in putting 
up a syndicate, purchasing it. 

Harold Payson of Henry M. Payson & Co., a strong local 
banking concern in Portland, is likewise interested in 
putting up a syndicate. 

Mr. M. C. McGorill, in Portland, connected, I think, with 
the Chamber of Commerce and an outstanding citizen, rep¬ 
resents the National City Bus Company, who is interested 
in it, and a concern from North Carolina, whose name I 
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forget at the present time. I think it is outlined in the 
exhibit, and they have sent for information. 

Preliminary data, as fast as it conld be has been fur¬ 
nished to these people and complete data was put in their 
hands the first of the week. It is proposed—and this was 
suggested by the chairman of the Maine Public Utilities 
Commission—to advertise in the two newspapers in Lewis¬ 
ton. Generally speaking, that is about what has been done. 

Q. Now, when it is proposed that bids for the properties 
[36] are to be opened? A. December 18, and it is proposed 
to make the sale by closed bids, competitive bids. 

Q. Sealed bids? A. Yes. 

Q. And where are the bids to be opened, whereabouts? 
A. I think the notice calls for opening them in Portland 
in the presence of representatives of both the Central Maine 
Power and the Portland Railroad Company. 

Q. And at the company’s office? A. Yes. 

Q. Of course, it will be necessary to hold a meeting of the 
stockholders of the Railroad Company. Have you definitely 
determined the time of that meeting? A. No. I assume 
that—as we have discussed it—depended on the order we 
get from the Securities and Exchange Commission. We 
will have to fix that date then as promptly as we can. 

Q. Mr. Skelton, you were referring to two votes that 
were passed by the directors of the Portland Railroad Com¬ 
pany at a meeting on December 30, 1926. Have you seen 
the original of those votes? A. I have seen the original. 

Q. In my office? A. I have seen the original records 
from which they were [37] made. 

Q. And I showed it to you? A. Yes, sir. 

Q. And the books are in my custody as clerk? A. Yes, 
as clerk. 

Q. And this is a copy? A. That is a true copy. 

Mr. Maxcy: I would like to have this marked as 
Applicant’s Exhibit No. 3, it having been identified, 
and I offer it 
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Mr. Scheid: No objection. 

The Examiner: Received without objection. 

(Applicant’s Exhibit 3 received in evidence.) 

Mr. Maxcy: I have no further questions at this 
time, Mr. Skelton. 

The Examiner: Cross examination by Commission 
counsel 

Mr. Scheid: I would like to take a five minute 
recess at this time. 

The Examiner: Very well 

(Short recess.) 

The Examiner: Let us resume the hearing. Cross 
examination by Commission counsel of the witness 
on the stand. 

Cross examination by Mr. Scheid: 

Q. Mr. Skelton, who are the officers of the Portland 
[38] Railroad Company? A. Mr. Gordon is president of it. 
I can’t give you the list. I know that a majority of them are 
people connected with the Power Company today. 

Q. What is Mr. Gordon’s connection with the Power 
Company? A. He is a vice president and director, manager 
of what we call the southern division. We have five divi¬ 
sions, and the southern division is what constituted the 
Cumberland County Power & Light. 

Q. Have you considered the necessity of bringing Mr. 
Gordon down here? A. No. 

Q. By that you mean you hadn’t considered it or you 
didn’t think it was necessary? A. I didn’t think it was 
necessary. I don’t know that I considered it. There was 
no reason for it that we could see. 

Q. Why, sir? A. I don’t know that I can answer a nega¬ 
tive that way, but we have all of the information that per¬ 
tains to it, we think. 
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Q. How long has Mr. Gordon been president? A. It 
must be qnite a number of years. I have never been an 
officer of Portland Railroad Company and I paid no atten¬ 
tion to the list of officers there. It has been nothing but 
maintenance of the corporate structure, because everything 
was done under the lease. The Portland Railroad Company 
has no property [39] except what is covered by the lease, 
and under the agreement they are to maintain a corporate 
structure and we will pay them $500 a year for the expense 
of it. 

Q. Is Central Maine’s ownership of securities sufficient 
to permit working control of Portland Railroad Company? 
A. Well, it has 9,875 shares out of 19,990. It is about 49 
per cent. Of course, that would be, under any ordinary 
circumstances, working control. 

Q. When was the last meeting of Portland Railroad 
Company’s stockholders? A. It is within a year. It is held 
every year. 

Q. At that time was any vote taken on any problem? 
A. On this problem? 

Q. On any problem. A. I think nothing except the elec¬ 
tion of directors. I wasn’t present at the meeting. I am 
only telling you what I would expect. 

1 Q. Well, 49 per cent ownership of stock clearly controlled 
the meeting, did it not? A. Why, it would, undoubtedly. 

Q. Do you have any idea why the bond indenture for the 
3V2 per cent bonds did not provide for the call of these 
bonds other than in the form of bonds to be issued? A. I 
could only guess, as well as anybody else. It was an over¬ 
sight. The bond itself expressly provides that they 
[40] shall be callable after 30 years with notice as pro¬ 
vided in the indenture. 

Q. Is that the form of bond that was issued? A. Yes. 

Q. Do you know why those bonds, $1,400,000 of those 
ZV 2 ’s were pledged to secure a part of the 5’s? A. I 
assume because the 5’s were a second mortgage and were 
second to this 3*4 per cent. That is not an uncommon 
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practice in our section. I don’t know what may be done 
elsewhere. 

Q. And the purpose of that was to give the 5’s a first 
lien? A. Well, to give them a chance to share in the first 
lien. 

Q. Do yon know when they were pledged? A. I assnme 
it was as of November 1,1915. I wouldn’t know the date. 
All I know is what I draw as an inference from the fact 
that the mortgage itself that called for the pledge was at 
that time. It undoubtedly was in connection with the 
original transaction, because it is covered in the mortgage. 

[41] Q. They were pledged then, at the time the 5’s 
were issued? A. I so understand it 

Q. Generally, over the life of the lease has the operation 
of the properties been profitable to Central Maine? A. I 
would say not. I wouldn’t be able to tell you but what 
there may have been a net profit, but there was a long time 
when there were heavy losses. 

Q. During that long period of heavy losses, was there 
a maturity of any of the bonds? A, No. There has been 
no maturity since 1915. Those were in the days when a 
street railroad wasn’t unprofitable. It profited in various 
degrees. But 1915 cleaned up everything of the list that 
was enumerated in the lease. 

Q. Have all the dividends and interest on Portland’s 
bonds been paid regularly? A. Yes. 

Q. Since 1920? A. Yes. 

Q. From your testimony this morning I take it that 
you don’t believe Portland Railroad has an obligation to 
refund these bonds when they come due at maturity—I 
mean Central Maine has an obligation to refund these? 
A. I do not. 

Q. Does Central Maine have an obligation to pay the 
[42] interest on the bonds if they are refunded? A. The 
lease is silent, but I am assuming that it has. That is, if 
we are going on. 
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Q. On page 13 of the lease, in the last paragraph, in 
fact, in the last sentence, it reads as follows: 

“In the event that additional stock of the Rail¬ 
road Company shall be hereafter issued under 
and in accordance with any of the provisions of this 
lease, this sum to be paid as rental by the Power 
Company, as herein provided, shall be increased to 
the extent of similar dividends upon such additional 
issues of stock.” 

In the light of that, do you believe Central Maine would 
have to pay any dividends on stock subsequently issued? 
A. Under Article 14 the refunding may be done through 
stocks or bonds, subject to the limitations there and I 
think the obligation on the stock would be just the same 
as it would on the bonds, and as I say, I have assumed 
they would have to pay their interest on whatever form 
of security was issued. My theory is that they wouldn’t 
he able to issue. 

Q. On what do you base your theory that they wouldn’t 
be able to issue stock? A. They would have to get the 
approval of a Commission just the same, to issue the stock, 
that they would the bonds. The stock would have to be 
issued as stock fully paid up, and apparently the guarantee 
is limited to 5 percent for dividends. 

[43] I am assuming that no Commission would author¬ 
ize the issue of securities backed by nothing but an insol¬ 
vent debtor, not only with no provision to get money for 
a long period to amortize its debt, but in a position where 
such provision would be impossible because everything is 
tied up. 

Q. That issue would also be based on the credit of a 
solvent guarantor, would it not? A. To the extent of the 
return on it, but not the principal The lease expressly 
provides that the lessee is not responsible for any part 
of the principal of the debt. 
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Q. Well, to pay that principal on the debt they would 
have to rely on the properties, would they not, sir? A. Yes. 

Q. And it is possible— A. (Interposing) —and they 
couldn’t reach those properties until 2011. 

Q. And it is possible at that time those properties could 
be worth substantially in excess of any debt that may be 
issued against them? A. Oh, yes, it is possible. I don’t 
know how they would accomplish it, but it is possible. All 
we have to do is to see that they get a transportation 
system that would take care of that territory as well as 
the one we took over, speaking roughly. 

[44] Q. Don’t you think a Commission would take that 
into consideration, the possibility of the property being 
sufficient at that time? A. I don’t believe a Commission 
would speculate sixty-seven years ahead that an insolvent 
corporation today would become solvent then, when it had 
no income for sixty-seven years, except enough to pay its 
current interest. 

Q. Well, in almost any case, I mean where we value earn¬ 
ings, we speculate as to the future, do we not? A. Oh, yes. 

Q. In fact, theoretically—A. (Interposing) Most always 
when you value earnings, you do it on the assumption that 
there will be some principal left. 

Q. And you have stated that there is a possibility in this 
case that there will be principal left? A. Oh, I wouldn’t 
deny what might happen in sixty-seven years. I am only 
saying that is too far ahead for me to speculate on these 
conditions. I see no source from which it can come. The 
only possible way that there can be any tangible value at 
that time in excess of the tangible value today is that by 
some inflation of prices or a multiplication of the popula¬ 
tion, perhaps, of the City of Portland, so that the value as 
a going concern would be increased, and that I wouldn’t 
undertake, Mr. Scheid, to discuss with you what that [45] 
might be. I will admit that anything is possible. 

Q. You also assume that Central Maine has no obliga¬ 
tion to restore the value in property or by other means at 
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the termination of the lease? By 1 ‘restore the value,” I 
mean restore the value as of the date of the lease as evi¬ 
denced by the item of abandoned property of $4,800,000-odd 
dollars. You have assumed, have yon not— A. (Interpos¬ 
ing) I say that nnder the provisions of the lease, when the 
lessee accounts to the lessor for the proceeds of any sale or 
exchange, or course made in good faith, he has fulfilled his 
obligation. That is almost the language of the lease. 

Q. On Page 22 of the lease it reads as follows: 

“At the expiration of this lease or its earlier 
termination for any cause, the Power Company 
agrees to surrender and deliver to the Railroad Com¬ 
pany as a going concern, in condition not inferior to 
that existing at the date of this lease, all of the 
estates, properties demised, acquired and held under 
the provisions of this lease, and all extensions, 
enlargements, additions and renewals thereof, except 
extensions, enlargements and additions to the Forest 
Avenue steam plant of the Railroad Company made 
by the Power Company under the provisions of 
Article 15 of this lease, and all supplies [46] then 
on hand, and to make all necessary and proper trans¬ 
fers thereof.” 

That says “In condition not inferior to that existing at the 
date of this lease.” Don’t you think it is possible that that 
could be construed to mean something worth $5,000,000? 
A. No, because they provide later on that they can discon¬ 
tinue and abandon so much as the lessee deems it inexpedient 
to continue to operate, and shall account for the proceeds 
from sales or exchanges. They don’t say from abandon¬ 
ments. I assume that the assumption there would be aban¬ 
donments. Didn’t mean cash proceeds. But I am assuming 
whatever we did we would have to account for. Take that 
along just as you read it, but you can’t read that alone. 
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Q. Yes, sir; but those other provisions that you are 
referring to could be construed to apply to the operation 
of the property and not to the maintenance of its value? 

The Examiner: It seems to me you are arguing 
with the witness rather than interrogating him. 

Mr. Scheid: All right, sir. 

By Mr. Scheid: 

Q. If bonds were issued so as to mature as of the ter¬ 
mination of the lease or the expiration of the lease, would 
that not be a current liability at that date ? A. No, not under 
the provisions of this lease, because the lease expressly pro¬ 
vides that we are not responsible for [47] principal of any 
of the bonds. There you have got to read the two things 
together, just as you have to this abandonment. Twice in 
there it says we don’t assume any obligation to pay the 
principal 

Q. That is, to pay the principal direct— A. (Interpos¬ 
ing) Pay it to anybody, and it also provides even to make 
that dead sure that no bondholder shall sue the lessee for 
anything in connection with the contract on his bond. 

Q. But your liabilities are to Portland Railroad Com¬ 
pany to return sufficient assets at the expiration of the lease, 
are they not, whether or not they may be used to pay the 
debt? A. Sufficient for what? 

Q. That is another question, isn’t it? Sufficient to pay 
the current liabilities at the expiration of the lease. A. Oh, 
well, I see what you are talking about. That is the language 
there. 

Q. Yes, sir. A. Twice in other places it says that we 
don’t have to pay any of the principal of the debt. 

Now, our position is,—and I am very firm in it, and I 
may be wrong, but I am very firm in it, that the funded debt 
there is taken out, and no matter whether by bookkeeping 
rules, it reaches a point where some day it would become 
[48] current or otherwise, I take that line, we have the 
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taght to pay these bonds off if we want to in 1945, and have 
the rights of a creditor against the railroad company. It 
would be ridiculous to say we have got to turn around and 
pay ourselves, because they would become current. 

Q. Well, that is in effect what you do when you own 
bonds, that ridiculous thing is unavoidable, is it not? A. 
That is what you do when we own bonds ? 

Q. Pay yourself. If you must pay the interest on the 
bonds to somebody else, and you own those bonds, you must 
pay it to yourself? A. Pay the interest, but we have the 
bonds as a claim against the debtor when they mature, just 
the same. We don’t pay them. The debtor does, if he is 
solvent. 

Q. On the balance sheet of Portland Railroad Company, 
you show a liability for the buses of $921,000, do you not? 
A. Yes, I think so. 

Q. On what theory do you base that? A. Why, that is 
a partial offset to what we owe them when we deliver the 
bonds. We propose in this plan to turn the bonds over. 

Q. Yes, but how did Portland Railroad get that liability 
for the buses? A. We bought the buses and we haven’t yet 
had our accounting. I serve notice on you that I am not an 
expert [49] accountant. Mr. Kimball is here, who can 
answer those questions. 

Q. All right, sir. A. And I would prefer very much that 
you go to him, because you will get authoritative answers. 

Q. Do you think the buses were a replacement or an 
addition? A. They are a replacement, I suppose, in the 
sense that the whole bus system is a replacement for the 
electric railroad there. 

Q. Do you know that the lease provides that Central 
Maine shall make all replacements at their expense? A. 
Oh, well, I don’t mean a replacement in the sense of charg¬ 
ing off something thrown out, if that is what you mean. 

Q. You certainly expected— A. (interposing) That 
is why they are charged with what they took in the first place, 
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and what they furnished to take the place of it—they are 
entitled to a credit for them, as I assume, in just homely 
bookkeeping terms, and the Street Railroad claims that we 
owe them a gross amount. We bought these buses, and they 
should be charged off just as a surplus account, profit and 
loss. Sometimes we wonder why a profit and loss is on the 
liability side. It is there to offset the assets on the other 
side. They charge [50] up against us all they claim that we 
ought to account for, and then they give us credit by way of a 
debit on their side, as I take it, to what we have got there 
that is taking the place of it 

Q. Is that figure more in the nature of a surplus item 
then a liability item on Portland Railroad’s balance sheet? 
A. No. 

Q. Over a period of 99 years don’t you think it was con¬ 
templated that the street cars should wear out and that the 
nature of the transportation system would change? A. 
Apparently they contemplated it when they drew the lease. 

Q. And that suggested a situation just as this, that the 
buses would take the place of street cars, replace street cars? 
A. They said other motive power could be used. 

Q. You refer to Portland Railroad Company as being 
insolvent. Is it insolvent as long as the Power Company 
pays its lease rentals? A. I refer to it as being insolvent 
on the theory that it has less assets than liabilities. 

Q. That assumes— A. (interposing) The liabilities 
may not be enforceable at the present time. 

Q. But when you say “insolvent” you mean that in 1945 
or 1951 those liabilities will become due, and you think 
Central [51] Maine has no obligation to refund them? A. I 
think it is insolvent today. I think it will be plagued with 
the obligations in 1945 and 1951. I think that the Central 
Maine Power Company has absolutely no obligation to 
refund them. 

Q. And also that Central Maine has no obligation to 
replace property of $4,800,000? A. Certainly. Take an 
example. They have discontinued, with the consent of the 
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mortgagor, of the owner, 16 or 18 miles of line from Port¬ 
land to Old Orchard, taken the lines up and accounted for 
the proceeds of them, all in accordance with the provisions 
of the lease. Now, at the end of this period that lease 
doesn’t contemplate they are going to stick those rails back 
or pay another price for them after they have paid the price 
that is called for there. 

The Examiner: I think yon have answered the 
question. In fact, you have answered it before. 

By Mr. Scheid: 

Q. Do you think the lease contemplates restoration of 
other property or funds, not the same old rails, of course? 
A. It contemplates the restoration of a transportation sys¬ 
tem. Now, it may be rails or it may be gasoline or what¬ 
ever provides a transportation system at that time, capable 
of rendering a service under conditions then equal to the 
service now. If that can be better renderd or more econo¬ 
mically [52] rendered otherwise than on rails, they have a 
right to substitute it. 

Q. Turning now to the mechanics of the Plan, what 
order do you expect to follow in the consummation of the 
transactions? A. Well, I think it is laid out there in the 
plan that is on file. We hope to secure a purchaser, if 
we can. We propose to pay money enough to accomplish 
these results, whether we get a purchaser or not. We get 
the benefit of the purchase price to reduce the amount we 
would pay. Now, the first step is obviously we would 
furnish a purchaser and to purchase $131,000 worth of 
real estate that we agree to take ourselves. 

It gets much cash into the hands of the treasurer of 
the Portland Railroad Company. Then, all around the 
table, practically, we will turn in the securities of Portland 
Railroad Company that we own. We will account for rental 
accruals, tickets that have been sold and not used, and so 
forth, in cash, up to the point. 
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Then we will turn in money enough with such credit as 
we are entitled to have from the cash in the treasury of 
the Railroad Company to accomplish the payment of the 
debt owned by the public, and to accomplish a distribution 
among the stockholders and pay the incidental expenses. 
Really, I suppose that will all go along pretty much together 
but theoretically the sales of the property and the turning 
in of [53] the cash would precede, of course, the payment 
of the obligations that they have to pay. It is intended to 
accomplish it all at one time. 

Q. Could the Plan be consummated without the sale of 
the railroad properties? A. Do you mean with or without 
liquidation of the stock? 

Q. Well, the Plan includes liquidation of the stock, does 
it not, sir? A. Yes, but you are asking me now what could 
be left out of the Plan. 

Q. Yes, sir. A. Including liquidation of the stock? 

Q. Yes, sir. 

The Examiner: Are you examining the witness 
or is he examining you? 

The Witness: I want to understand the question. 

Mr. Maxcy: I think, Mr. Examiner, it is very 
difficult to answer the question Mr. Scheid has asked. 

The Examiner: Read the question. 

(The question was read by the reporter.) 

The Examiner: Well, do you want the question 
rephrased, or what? 

The Witness: I don’t think it would be practical 
to do everything except to sell the bus property. 

By Mr. Scheid: 

[54] Q. In other words then the Plan could not be 
consummated without the sale of the bus properties? A. 
No,—if I understand the question, you would have a bus 
property left with no corporation left to hold it, after you 
had liquidated the stocks. 
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Q. Central Maine has- A. (interposing) Central 

Maine doesn’t own it. 

Q. And has no plan or does not include in this Plan, 
provision to own it at any time ? A. No. I was not trying, 
your Honor, to be captious, but I wanted to be sure the 
question contemplated a corporation without any stock¬ 
holders. 

(Discussion off the record.) 

The Examiner: Anything more from this witness ? 

Mr. Scheid: Yes, sir. 

By Mr. Scheid: 

Q. What rate of discount did you apply to determine 
the value of payments for 66 years ? A. Our figures produce 
approximately 4% percent. 4 percent would be 119-plus 
and 5 percent is 99-plus. Now, I am aware of the fact that 
a half isn’t exactly half way between but it is close to it. 

Q. What is the credit of Central Maine for its deben¬ 
ture bonds ? A. It has no debenture bonds. The credit of 
Central Maine [55] is very- 

Q. What would you estimate it to be? A. Oh, it would 
depend on the period. We could go out and get short-term 
money today for very, very little. If it was a period of 
five years, of course it would be more. If it was thirty 
years, we would pay 3^ percent on 30-year bonds, and 
sell them at a substantial advance. If it was 60 years, 
I couldn’t guess. Nobody knows. As long as this low rate 
of interest is maintained, you can get the low money. I 
don’t know of anybody that is buying securities on anything 
more than thirty years, as a rule, at these low rates. 

Q. You have provided nothing in the calculation of that 
$110 for the present value of the reversion? A. We have 
considered the value of the reversion as of the date it would 
revert, and that at that time, all of these debts for which 
there is no method of payment would more than eat it all 
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up, so that there would be no reversion, no reversion to the 
common stockholders. 

Q. You did say there was a possibility that there would 
be something to revert over and above the debts? A. A 
possibility. I said anything was possible. It is not pos¬ 
sible from any income that the debtor can get in the 
meantime. 

Q. Assuming a construction of the lease most favorable 
to Portland Railroad, that is, assuming Central Maine 
owes them [56] $5,000,000, just assume that, and that that 
liability for $900,000 does not belong on Portland’s books, 
how close does this settlement come to meeting what is due 
Portland Railroad Company? A. I haven’t attempted to 
figure on any such assumption. That would be just a 
matter of mathematics. If you take certain figures and 
start with them you will come out with additions and 
subtractions. 

Q. If you assume that construction of the lease, the 
Plan provides for substantial payments in excess of what 
you actually owe, “you” being Central Maine? A. I don’t 
understand the question. 

The Examiner: It was not a question. 

By Mr. Scheid: 

Q. Assuming your construction of the lease, assuming 
what you have said is true, in regard to the construction 
of the lease, assuming a Court would construe the lease 
in that respect, what you are paying in the settlement, the 
termination of the lease, is in excess of what you owe, is it 
not? A. Oh, yes. 

Q. Why are you paying more, then? A. Because we 
feel that by closing the whole transaction, and cancelling 
the lease at this time under the present favorable tax laws, 
that are favorable from that point of view, present high 
tax laws, the tax saving we would make would be greater 
[57] than the sacrifice we make to bring about the settle- 
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ment at tins time. We have already got a substantial estate 
as creditors which we have got to lose some time. Now is 
a better time to do it. We have got 9,875 shares of that 
stock that we bought and paid for. We have got around 
$1,500,000 or $1,600,000 of those bonds we bought and paid 
for. 

Q. Then I take it you are making these substantial 
payments and the donations of securities and so forth 
because of the tax savings involved? A. That is the reason 
that it makes it profitable to do that rather than to take 
the losses otherwise to be suffered some time and continue 
the operation of the railroad. 

Q. Do you think the tax department could raise a ques¬ 
tion as to the deductibility of something that is not your 
legal obligtaion? A. My answer on the tax angle is based 
on the opinions of our chief tax man, together with the 
opinion of Richard Baker, an independent tax expert that 
has had absolutely no connection ever with any of our com¬ 
panies. I am not a tax expert. I am giving you what 
comes to me from those sources. 

Q. What do you think would be the consequence to 
Central Maine if this plan were consummated and you 
found that your deduction arising from this transaction 
would be disallowed by the Tax Department? [58] A. 
Central Maine would be disappointed, the officers would be, 
but I can’t conceive of any difference from the tax angle 
that would leave the Central Maine seriously injured by it. 
I mean by that, its capacity to do business and maintain its 
credit. We have got over $4,000,000 of cash. We have got 
$3,000,000 of short-term securities. We owe no notes or 
anything of that sort. The net result of this finally will 
be to reduce our cash something like $900,000 and our notes 
$2,000, as it is consummated, and leave us with adequate 
cash for all purposes. Of course, it wouldn’t be as well 
off as it would if it gets the benefit it has this way, but 
it will not be injured, so far as its financial stability is 
concerned. 
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Q. As I recall, Central Maine’s balance sheet shows a 
reserve or a provision in connection with the lease from 
Portland Railroad Company for acquisition or refunding 
at maturity of bonds of Portland Railroad Company out¬ 
standing in the hands of the public of $2,285,000 and some 
odd. Why was that placed in there? A. My recollection of 
it, Mr. Kimball perhaps can tell you better, but my recol¬ 
lection is when the two companies were merged the arrange¬ 
ment with this Commission contemplated setting up a 
reserve sufficient, with the $49,000-odd that is in the hands 
of the trustee, to retire the Portland Railroad Bonds held 
by the public, on the theory, I assume, that I have [59] 
been saying to you right along, that the Railroad Company 
is a weak debtor. That is my understanding of what was 
done and why, and exactly as I understand it, with the cash 
on deposit. It takes care of the publicly owned bonds. 

Q. At that time you acquiesced in that arrangement, 
did you not? A. Oh, yes. It seemed very reasonable. We 
have known the railroad company was insolvent. 

Q. Do you expect any court actions in connection with 
this lease? A. No, we don’t expect any. We know that 
they are possible, under the Maine laws. When a cor¬ 
poration disposes of substantially all of its assets indi¬ 
vidual stockholders have a right to protest and have their 
shares appraised. We don’t anticipate it because of the 
obviously hopeless condition of the Company, the Portland 
Railroad Company, but it is possible. 

Q. Do you expect to get the consents of stockholders 
in regard to this plan? A. Why, we expect stockholders 
will vote to approve the plan at a stockholders’ meeting, if 
that is what you mean. We are not asking for consents in 
any other form. 

Q. Has the meeting been called? A. No, it can’t be 
called until we get the result here, so that we know when 
we call the meeting, I assume we shall [60] send to all the 
stockholders copy of your Order, of the Commission’s Order. 

Q. Do you desire to have the Plan enforced under Sec¬ 
tion 11 in a District Court? A. All I can say about it is I 
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want the Plan effective. Counsel will have to tell yon what 
the procedure is. 

Q. Did yon tell your tax counsel that you thought these 
losses you proposed to take were not considered by you 
to be obligations? A. I didn’t. I never talked to the Tax 
Counsel except to get the results. Tax counsel went care¬ 
fully over what is deemed to be necessary, and I haven’t 
any doubt very carefully and exhaustively. 

Q. Have you considered transferring any part of your 
pension fund that is applicable to those employees that are 
to be transferred at the sale of the bus properties? A. We 
have considered, maybe, some sort of a fair arrangement 
with the employees of the Bus property. We really have 
1 no pension fund to transfer. We have a sort of a home¬ 
made pension arrangement, and by saying that I don’t mean 
that the Company has any disposition not to treat the people 
in the utmost good faith. I am not speaking about any 
1 weakness in it. There is no weakness, because the Com¬ 
pany intends to treat its employees fairly, and live up to 
1 it, but the Company furnishes all of the money that goes 
[61] into it. In Cumberland County, we had the same 
plans, for both Cumberland County and Central Maine, 
before the merger. But Cumberland County set up what 
they call a pension trust and paid their retirements out of 
there. Central Maine did not set up one, but pays the 
retirements currently as they go along, just like any other 
operating expense. I haven’t participated in the confer¬ 
ences, but we have had conferences with representatives of 
the Union and are more or less in agreement, but I am 
satisfied that they are not in agreement on all the details. 
It is hoped definitely to take care of everybody 60 years of 
age, who has worked for the Company 20 or 25 years. 
Which is it, Mr. Bishop? 

Mr. Bishop: 20 years. 

The Witness: 20 years. And is entitled to retire, 
subject to the consent of the trustees of the trust 
fund. Undoubtedly they would give that consent. 
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At 65 they can retire automatically, anyway. We 
hope to take care of them just as though they had 
retired in our employment, the way the thing stands 
today, and they are the only persons who have any 
right arbitrarily to retire and have a pension. 

We are discussing it, and I haven’t any doubt, 
because the discussions have gone on in the best of 
good nature, some sort of a fair arrangement for 
others that have served a long time but haven’t yet 
reached the retirement mark, will be made, and that 
has not been accomplished or closed. That [62] is 
so, isn’t it, Mr. Bishop? 

Mr. Bishop is President of the Union. 

By Mr. Scheid: 

Q. That part of the fund which you are now considering 
to transfer along with the employees which has not as yet 
been agreed upon— A. (Interposing) I didn’t say we are 
considering transferring any part of the fund. We may 
accomplish it that way. We may accomplish it some other 
way. I tried to explain the manner in which the fund is 
built up. 

Q. Yes, sir. A. As a convenient method, and it was 
contemplated in the original Plan for a retirement fund. 
On the other hand, the plan says the Company is under 
no obligation to keep it up, they can cancel at any time, but 
we are not doing that. I don’t want that to be taken as a 
threat. I want to explain the very informal way in which 
the whole thing exists. 

Q. Where would those funds come from? A. The Com¬ 
pany makes the contribution. Cumberland County’s plans 
were setting it up, I have forgotten just what rate, and 
nothing comes from the employees. 

Q. But where are those funds now? A. Well, now, they 
are invested in the hands of the trustees. 

Q. What would happen to those funds should you 
eventually [63] agree not to transfer them? A. I don’t 
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know. We have taken the ground informally that those 
funds were set up as sort of a sacred obligation to employ¬ 
ees, and they shouldn’t be taken away from them. Now, we 
have never gone any farther than that. We didn’t set them 
up at all, as I said, on the Central Maine but we put them 
right on the payroll. 

Q. Has Central Maine had the benefit of substantial tax 
reductions because of those payments? A. I suppose it 
counted as an operating expense. 

Mr. Scheid: I think that is about all I have from 
Mr. Skelton. 

The Examiner: What is it? 

Mr. Scheid: That is the end of my cross-examin¬ 
ation of Mr. Skelton. 

Mr. Maxcy: I have two or three questions, if the 
Examiner please. 

Redirect examination by Mr. Maxcy: 

Q. Mr. Skelton, what information was furnished to the 
tax experts, so-called? You have referred to Mr. Harley 
and Mr. Baker. A. Why, everything available, the Com¬ 
pany’s books, records. 

Q. Did they have access to all of the books of Central 
[64] Maine Power Company, the Cumberland County 
Power & Light Company’s own books, and the books of the 
Portland Railroad Company? A. Oh, yes. I understand 
they made a very exhaustive study of the whole thing. 

Q. They had a copy of the lease and mortgages for¬ 
warded to them? In order to carry out the plan of the 
Central Maine Power Company as now proposed, it is 
necessary to get the approval of the stockholders of the 
Portland Railroad Company? A. Yes. 

Q. And in connection with getting that approval, their 
approval is for the termination of the lease, is it not? That 
is what you are asking the stockholders of Portland Rail¬ 
road Company to do, in effect, is to agree to terminate the 
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lease? A. Take whatever steps result in the termination 
of the lease and the sale of the property. 

Q. And for that consideration yon are offering the pay¬ 
ments that yon have referred to? A. Yes. 

Mr. Maxcy: I have no further questions, Mr. 
Examiner. 

The Examiner: Is there anyone else present hav¬ 
ing or representing a substantial interest in this 
matter? If so, please rise. 

Mr. Woodsum: I have asked to enter an appear¬ 
ance. 

[65] The Examiner: Give your name to the 
reporter. 

Mr. Woodson: Theron A. Woodson. 

The Examiner: Whom do you represent? 

Mr. Woodson: In this proceeding I represent six 
savings banks in the State of Maine owning $96,000 
par value of the bonds and 1,170 shares of the stock 
of Portland Railroad Company. 

The Examiner: Do you wish to ask this witness 
any questions? 

Mr. Woodson: No, I think I have no questions. 

The Examiner: Is there anyone else present who 
has or represents a substantial interest in this mat¬ 
ter? 

Mr. Simons: If your Honor please, I don’t know 
if you have noted interests at the start of the hearing. 
I thought it was 10:00 o’clock and was late, but I 
represent the Amalgamated Association of Street 
Electric Railway and Motor Coach Employees of 
America, the Union involved in this matter with the 
Company. 

The Examiner: Do you wish to ask this witness 
any questions? 

Mr. Simons: No, not at the present time. 

The Examiner: Very well, you are excused. 

(Witness excused.) 


Colloquy. 


The Examiner: We will now take a recess until 
2:00 o’clock. 

Mr. Maxcy: Mr. Examiner, I understand Mr. 
Skelton is excused as a witness. I have no further 
questions. You [65A] have no further questions, 
Mr. Scheid. 

(Discussion off the record.) 

Mr. Maxcy: As far as counsel are concerned, or 
as far as I am concerned,—and I understand there 
is no objection on the part of Counsel for the Com¬ 
mission, Mr. Skelton will be excused, with the 
Examiner’s permission? 

The Examiner: Very well. The opportunity has 
been given for anyone else who has or represents a 
substantial interest, and those who have responded, 
to say they have no questions to ask. Therefore, Mr. 
Skelton is excused. We will take a recess until 2:00 
o’clock. 

(Whereupon, at 12:20 o’clock the further hearing 
in the above entitled matter was recessed, to recon¬ 
vene again at 2:00 o’clock p. m. of the same day.) 


[66] Afternoon Session. 

(The hearing was resumed at 2:00 o’clock p. m., pur¬ 
suant to the recess for lunch.) 

The Examiner: We will resume the hearing in the 
matter of the Central Maine Power Company. 

Did you wish to make a statement for the record, Mr. 
Simons? 

Mr. Simons: Yes. If your Honor please, if I may at 
this time make a statement, I would appreciate the oppor¬ 
tunity of doing so. 

The Examiner: You may do so. 

Mr. Simons: As I stated before, I represent the 
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Amalgamated Association of Street and Electric 
Railway and Motor Coach Employees of America, 
and Division 714 is the particular group that is 
involved in this matter of their labor relations with 
the Central Maine Power Company. 

The union has no objections whatsoever to any 
of the proceedings in this case. We are not here for 
the purpose of objecting to them. Our interest in 
the matter is one of human interest in a number of 
employees who have been with the company from 
varying times, up to possibly 35 and 40 years of 
service. There has been established between the 
company and the union a pension plan which provided 
for certain pensions to employees after they have 
had at least 20 years of service and had attained the 
age of 60 and 65, respectively. 

The company and the union have also estab¬ 
lished and agreed [67] upon, and have in effect at 
the present time, a group insurance policy giving 
each one of the employees $3,000 death benefits, as 
well as health and accident insurance. We find that 
many of the employees have given as high as 35 years 
of service, but have as yet not attained the age of 60. 

In consideration of the proceedings that have 
been pending here and the application before this 
Commission there have been negotiations between 
the representatives of the union and the company. 
Those negotiations have not been fully consummated 
as yet. They have come to certain understandings 
with regard to the personnel of the company who 
have already attained the age of 60, and have agreed 
that they shall be entitled to receive the pension, but 
there has been no understanding as to those who 
have rendered years of service to the company but 
have not attained the age of 60. 

Now, we have met with the company in this 
matter, and when I say “we” I am talking about the 


200 


William H. Kimball, for Applicant — Direct. 

union, and there are further meetings to be held, in 
order to determine this issue. 

I merely want this to appear on the record so 
that you may know that the matter is still in process 
of negotiation and we are hoping to arrive at some 
conclusion of that problem. 

The Examiner: Very welL 

Who is the next witness for the applicant? 

Mr. Maxcy: Mr. Examiner, I will call William EL 
KimbalL Thereupon- 


[68] William H. Kimball was called as a witness for 
and on behalf of the applicant and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination: 

The Examiner: State to the reporter your name, 
age, residence and occupation. 

The Witness: William H. Kimball. My age is 38 
and my residence is Augusta, Maine; occupation, 
accountant, chief accounting officer of the Central 
Maine Power Company. 

The Examiner: Proceed with the examination. 
By Mr. Maxcy: 

Q. Mr. Kimball, I show you applicant’s Exhibit 1 in 
this matter, and ask you if you will turn to the financial 
statements that are contained therein. WTio prepared those 
statements ? A. Those statements were prepared under my 
supervision or by myself. 

Q. And you consider that such part of the statements 
as consist of balance sheets and income statements of 
Central Maine Power Company and Portland Railroad 
Company correctly reflect the books of accounts of those 
companies? A. They do. 
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Q. Now, are there certain pro forma statements included 
in the application? [69] A. There are three pro forma 
statements included in the application. One, a pro forma 
balance sheet of Central Maine Power Company showing 
the estimated effect of carrying out the proposed plan; 
two, a pro forma income statement of Central Maine Power 
Company for the 12 months ended September 30, 1944, 
showing the effect upon the income of Central Maine Power 
Company of eliminating the railroad operations, and third, 
a pro forma balance sheet of Portland Railroad Company 
showing the effect of the proposed plan on the balance sheet 
of that company as at December 30, 1944. 

Q. Can you state briefly, but sufficiently so that the 
record will clearly show the assumptions that have been 
made in the building up of the pro forma statements to 
which you have just referred? A. The assumptions which 
have been made are based entirely upon the plan as filed 
in Exhibit No. 4, revised. 

Q. That is Exhibit 4 to the plan? A. To the plan. The 
figures as shown in the plan have been adjusted of neces¬ 
sity to a September 30, 1944 basis, inasmuch as the plan 
and Exhibit 4, which incorporates the plan, is presumed 
to take place as at December 31, 1944. 

We assumed that Central Maine Power Company would 
buy the real estate listed, that Central Maine would sell 
to the Portland Railroad Company the bus inventories, 
would pay the accrued rentals and would pay to Portland 
Railroad Company an [70] amount of $139,450, being the 
discount on bonds of the Railroad Company, as carried on 
its books in two different accounts, one discount and the 
other, “Amount due from lessee, Central Maine Power 
Company, for discount on bonds”, and it was also assumed 
that Central Maine would pay the Portland Railroad Com¬ 
pany the amount of the liability for transportation tickets 
outstanding as at September 30. 

Then, in addition, the Central Maine Power Company 
would pay to the Railroad Company sufficient funds so that 
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with the funds at that time in the hands of the Railroad 
Company they could discharge all liability to bondholders 
and pay the stockholders $110 per share, and to complete 
the transaction Central Maine Power Company would turn 
over to Portland Railroad Company such securities of 
Portland Railroad Company as Central Maine Power Com¬ 
pany owned, which securities were to be credited against 
any liability Portland Railroad Company carried on its 
books against Central Maine Power Company, and the 
amount carried by Central Maine Power Company as due 
for the buses would be cancelled by Central Maine Power 
Company. 

In turning the securities over it has been assumed that 
the bonds would be credited at par plus accrued interest 
and that the stock would be credited at the amount for which 
Central Maine Power Company purchased the stock. 

Q. In connection with the pro forma balance sheet of 
the Portland Railroad Company, did you write a letter to 
Mr. [71] Phillip R. Friend, the Chief of Section of the 
Public Utilities Division of the Commission, under date of 
November 30, 1944? A. I did. 

Q. Is that document which I hand you the letter which 
you wrote to Mr. Friend? A. It is. 

Q. And what statements, if any, are attached to that 
letter? A. In connection with the preparation of the pro 
forma statement it was necessary to prepare certain work¬ 
ing papers which we found of considerable assistance. 
Thinking that the Commission might also use those working 
papers, we sent down a summary of the pro forma adjust¬ 
ments applied to the balance sheet of the Portland Railroad 
Company as at September 30, 1944, a reconciliation of the 
pro forma entries as at September 30, 1944, with the 
amounts used in the proposal as at December 31,1944, and 
a reconciliation of the cash used in the proposal and the 
cash used in connection with the pro forma adjustments of 
September 30,1944, and the balance sheet of Portland Rail¬ 
road Company. 
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Mr. Maxcy: Mr. Reporter, will you please mark 
this as Applicant's Exhibit 4. 

I now offer this document as Applicant’s Exhibit 
4, which has already been identified by the witness. 

The Examiner: Received without objection. 

[72] (Applicant’s Exhibit 4 received in evi¬ 
dence.) 

By Mr. Maxcy: 

Q. Mr. Kimball, will you tell us whether or not Central 
Maine Power Company or New England Public Service 
Company received from the Commission a letter dated 
November 22, 1944, signed by Donald C. Cook, Assistant 
Director, and relative to Central Maine Power Company’s 
plan in this case, File No. 54-114? A. The company did 
receive such letter. 

Q. Will you tell us whether or not you prepared or 
assisted in preparing the various answers to the informa¬ 
tion requested in that letter? A. I did. 

Q. And whether or not those answers are contained in 
amendment No. 1 to the pending application? A. They are. 

Q. And whether or not the amendment No. 1 fully 
answered all of the items in that letter from Mr. Cook? A. 
They did not. There are two items, Item 7 and Item 8, 
which required further explanation to fully answer the 
question. 

Q. Now, by Item 7 and Item 8, do you refer to the num¬ 
bered paragraphs in Mr. Cook’s letter? A. I do. 

Q. Have you a further answer to Item 7, other than that 
[73] shown in amendment No. 1? A. I do. 

Q. Will you please state that answer? A. Item 7 asks 
for a reconciliation between the amounts shown on Exhibit 
4, Page 4, and the amount shown in pro forma Entry 13 in 
the Central Maine Power Company’s pro forma balance 
> sheet for the purchase price of the real estate which was 

to be sold by Portland Railroad Company to the Central 
Maine Power Company. In the Exhibit 4, which is the 
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plan, the amonnt shown was $181,600, and in the pro forma 
balance sheet the amount was shown as $150,000. There is 
no method of reconciling that. Because of the delay in the 
receipt of the independent appraisal estimates were used 
in preparing the pro forma statements in the draft of the 
offer. 

The appraisal by independent real estate experts has 
been completed and exhibits for revised 5-D to the plan 
now show the appraised values less expenditures on the 
buildings, which Central Maine has capitalized. 

The detail of the value at which the property was car¬ 
ried on Portland Railroad’s books, the appraisal values of 
Central Maine’s expenditures and the purchase price is 
given in Exhibit 5-J to the plan. 

The pro forma statements and Exhibit 4 revised now 
show $134,364.43 to be the price to be paid by Central Maine 
Power Company for that real estate. 

[74] Item 8, or numbered paragraph 8, in Mr. Cook’s 
letter asks for explanation and detail of the method of 
computing income tax savings with reference to: (a) the 
decrease of $494,612 in the federal and excess profits tax 
as shown on Exhibit 5-E. Exhibit 5-E purports to show 
only the effect upon the income of Central Maine Power 
Company for the 12 months ended September 30,1944, had 
the railway property not been operated nor been under 
lease to Central Maine during that period. 

The reduction in income before income taxes for the 
period occasioned by the elimination of the railway totaled 
$585,690.35. Of this amount $136,735.18 was applicable to 
the period from October 1, 1943 to December 31, 1943, and 
subject to income and excess profits taxes at 81 per cent. 
In addition $448,955.17 was applicable to the period from 
January 1 through September 30, 1944, and was subject to 
federal and excess profits taxes of 85% per cent. The 81 
per cent of the $136,735.18 is $110,755, and 85% per cent 
of the $448,955.17 is $383,857, or a total tax reduction of 
$494,612. 
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From Mr. Cook’s letter, 8-B, the explanation in detail of 
the method of computing the $2,201,863, as shown by the 
pro forma entry No. 6 to Exhibit 5-D, Exhibit 5-D has now 
been revised and the amount changed, but in general the 
amount remaining in the account, “ Federal excess profits 
tax refund claims”, is equal to the difference between the 
total income [75] tax savings estimated and the reduction 
in the accruals for the year 1944 through September 30, had 
the plan become effective. 

Q. Now, in Exhibit 5-1 to amendment No. 1 to the plan 
there is a statement entitled “Estimated allowable deduc¬ 
tion effected because of cancellation of the lease for the 
calendar year 1944. ” I ask you, does that show the method 
by which income tax savings have been calculated! A. 
That sheet and the following sheet, the estimated reduction 
in income taxes effected by cancellation of the lease, show 
the methods of computation. 

Q. So that the method of computation is shown in 
Exhibit 5-1 on the two sheets? A. That is correct. My 
previous answer applied only to that portion of the ques¬ 
tion which we had not answered in this exhibit. 

Q. That is right, but your final answer covers both 
sheets? A. It does, sir. 

Q. And you do say that it shows the method of calcu¬ 
lating the income tax savings which the Central Maine will 
effect? A. The income tax savings, that is right. 

Q. Now, will you turn to the balance sheet of Portland 
Railroad Company, which appears as Exhibit 5-G, is that 
right? A. That is correct. 

[76] Q. In Applicant’s Exhibit 1—that has the balance 
sheet of Portland Railroad Company at September 30, 
1944, and the pro forma adjustment? A. That is correct, 
and the pro forma balance sheet. 

Q. Now, you heard the testimony of Mr. Skelton this 
morning? A. Yes, I did. 

Q. And you heard some testimony with reference to 
property abandoned by the trustee, Central Maine Power 
Company? A. I did. 
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Q. In the amount of $4,864,000-odd? A. That is right. 

Q. What can you tell us about that entry, what it repre¬ 
sents, how it arose? A. This $4,864,466.39 represents the 
amount of investment in property abandoned over the 
course of the lease, less such salvage as has been turned 
over to the Railroad Company, net salvage, and is trans¬ 
ferred to this account representing the most favorable view 
of the lease from the standpoint of the Railroad Company. 

The books have been more or less under the supervision 
of the accountants for the Cumberland County Power & 
Light Company and the Central Maine Power Company. 
In dealing with the Central Maine Power Company books 
we have approached it from the angle of the position of the 
Central Maine Power Company [77] in connection with 
the lease. In dealing with the Portland Railroad Company 
we have taken the most favorable position which we could 
assume should be taken for the Railroad Company, and 
have not jeopardized their claim in connection with the 
lease by writing off or attempting to write off any of the 
asset values which it might be contended were due from 
the Central Maine Power Company or its predecessor, 
Cumberland County Power & Light Company. 

I might say further in this connection that, consistent 
with that treatment, it was essential that, inasmuch as 
Portland Railroad Company claimed that the entire amount 
of the plant and property was due it, there was no other 
position which could be taken other than that if Central 
Maine Power Company or its predecessor Cumberland 
County Power & Light Company provided a bus system, 
that Central Maine or Cumberland was entitled to a credit 
or a liability from Portland Railroad Company for the 
system which was so substituted. 

Q. Now, can you tell from the material which you have 
the out-of-pocket cash costs to Central Maine Power Com¬ 
pany of carrying out this plan? You understand, Mr. 
Kimball, you have already testified as to allowable deduc¬ 
tions for income tax purposes, but I am now talking about 
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the out-of-pocket cash that will come along to the Central 
Maine in the carrying out of this plan. A. As at December 
31, 1944, or thereabouts- 

[78-79] Q. Making the assumption that the lease is ter¬ 
minated on the last day of this month. A. Assuming that 
the property is not sold, total costs would be approximately 
$3,473,594. Assuming that the property is sold, total cash 
required, based on the pro forma addition, will be approxi¬ 
mately $2,740,000. 

Q. Now, we have filed with amendment No. 1 to the 
exhibit, Mr. Kimball, a very short itemization of expenses. 
I think that is Exhibit 5-K to amendment No. 1 to the 
application. A. That is right. 

Q. Would you break those expenses down? Take that 
first item of $11,000, Central Maine Power Company Coun¬ 
sel. Now, what counsel does that include? A. That includes 
the time of yourself, Everett Maxcy, Mr. Joseph Gorham, 
Mr. Nathaniel Wilson and Mr. Pierce and his assistants. 

Q. Now, you have the next item of Portland Railroad 
counsel. What do you know about that? A. That is an esti¬ 
mate of the fee required to hire counsel to protect the inter¬ 
ests of the Portland Railroad stockholders. 

Q. Do you happen to know whether that counsel has been 
retained? A. It is my understanding that he has been 
retained. 

Q. Now, the next item is tax counsel. [80] A Tax 
Counsel covers the time and expenses of Mr. Harley, pos¬ 
sibly Mr. Pete and Mr. Baker, who have already worked 
on the tax aspects of this lease cancellation, and the first 
two, Mr. Harley and Mr. Pete, will continue to work on it 
and carry the case through to satisfactory conclusion. 

Q. Did Mr. Harley and Mr. Pete do the principal amount 
of their work for the New England Public Service Company 
system companies? A. They do, yes. 

Q. Mr. Baker, is he in any way connected with the com¬ 
pany? A. Mr. Baker is an independent tax man who had 
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not previously been connected with the company in any way, 
except to advise on this case. 

Q. The next item is accounting and clerical expense? A. 
Accounting and clerical expense covers primarily the time 
of New England Public Service Company’s audit staff in 
reviewing the records of the Portland Railroad Company 
to assure ourselves of the factuality of the figures appear¬ 
ing on the books. 

Q. Now, is that accounting and clerical expense—will 
that be expenses for accounting and clerical staffs in addi¬ 
tion to the regular salaries that are paid, or is it an alloca¬ 
tion? A. That is in addition to the regular salaries that are 
paid and corresponds very closely with the billing to date 
for those services from NEPSCO Services, Incorporated. 

[81] Q. Now, the item of trustees and fiscal agents, in 
general what does that include? A. That includes our esti¬ 
mate of the cost which we will be billed by the trustees 
under the two bond issues, and a fiscal agent who will be 
chosen to disburse the $110 per share to the stockholders, 
and any counsel they may find necessary. 

Q. Now, the item of $1,500 for printing and mailing, 
what does that include? A. That covers our estimate of 
what it may cost to print and mail the preliminary notice 
required by the Commission to the known bondholders and 
to the stockholders and to distribute the Commission’s find¬ 
ings and the plan to the stockholders subsequent to this 
hearing. 

Q. Does that also cover what is known as solicitation 
material, that is, solicitation for proxies? A. Solicitation 
material, that is correct. 

Q. Notice of the meeting, and so forth? A. Right. 

Q. The next item of revenue stamps, what does that 
cover? A. That covers the revenue stamps on the sale of 
the property, using the $900,000 over-all sale and 55 cents 
per $1,000, which is $495 so we used a round figure of $500. 

Q. You have listed an item of miscellaneous expenses, 
[82] $5,000. A. Traveling expenses, expenses that may 
not have been foreseen and not itemized above. 
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Q. Then you have, after totaling the expenses that you 
have just referred to in the amount of $42,000, an item, 
“Provision for unforeseen contingencies”, $58,000. What 
do you have to say about that item! A. In going into a 
transaction of this kind there are always a lot of unknown 
factors. You may find, for example, a stockholder who 
wishes to have his stock appraised and have a court action 
as a result of it. We may be involved in a long and arduous 
problem with respect to the income tax, so in order to pro¬ 
vide for all possible contingencies and to get the picture 
at its worst, we used a round $100,000 as the over-all 
expenses which we might be involved in in connection with 
the cancellation of the lease. 

Q. Those are expenses that you don’t expect to be 
incurred? A. We don’t expect them. We may be faced 
with them. There is no assurance that we will be, but the 
prime reason for using the $100,000 was to assure ourselves 
that we had a figure large enough to cover such items. 

Q. Now, going back to the Central Maine Power Com¬ 
pany balance sheet, which is Exhibit 5-A to the plan, there 
have been various reserves set up in connection, in one way 
or [83] another, with this Portland Railroad lease, reserve 
for replacement of bus property, reserve for the acquisi¬ 
tion and refunding at maturity of bonds of' Portland Rail¬ 
road Company—are there any other reserves in connection 
with that lease? A. The reserve for investment in bonds 
of Portland Railroad Company on the assets side under 
“Securities of affiliates”, amounting to $604,075.67. 

Q. Now, are those reserves sufficient, from the account¬ 
ing standpoint, to—I probably am using non-accounting 
language—take care of the necessary accounting entries 
that would result from the consummation of the plan, so 
far as the Central Maine Power Company is concerned? A. 
Taking into consideration the estimated savings in income 
taxes, it seems probable, as shown by the pro forma balance 
sheet, Exhibit 5-D revised, which was filed in amendment 
No. 1 to the plan, we will probably return $1,462,205.09 of 
these reserves to surplus. 
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Mr. Maxcy: No further questions, Mr. Examiner. 

The Examiner: Cross-examine. 

Cross examination by Mr. Scheid: 

Q. Mr. Kimball, what is your official title? A. Chief 
accounting officer of Central Maine Power Company. 

Q. Are you regarded as an officer? A. I am. 

[84] Q. Does that also include supervision of auditing 
functions? A. Yes, internal audit functions, but does not 
cover, of course, the independent audit 

Q. How long have you been with Central Maine? A. I 
have been with Central Maine ten years last August, and 
in my present position nine years last August. 

Q. Prior to that, the first year? A. I was six months 
with the International Business Machines Corporation. 
Prior to that time I was three years with the New England 
Gas and Electric Association. Prior to that time, three or 
four years, I don’t remember exactly, at the head offices of 
the Associated Gas and Electric Company at Ithica, New 
York. 

Q. In accounting capacities? A. In accounting methods 
and capacities. 

Q. Have you had occasion to examine the property 
accounts as they have been kept in the past, both by Cum¬ 
berland and Central Maine? A. What property account do 
you refer to? The property accounts of Central? 

Q. Of Portland Railroad. A. I have had those accounts 
reviewed and have seen the results of the review. 

Q. Have they ever been audited by independent 
accountants? [85] A. They have been reviewed by inde¬ 
pendent accountants but no certificates given. No certifi¬ 
cates have been requested. 

Q. Why weren’t certificates requested? A. I don’t 
know. I never concerned myself with it. 

Q. WThen was the last time they were audited? A. I 
don’t know that. 


211 


William H. Kimball, for Applicant — Cross. 

Q. Has it been some years ago? A. I don’t know as they 
were ever audited, if you speak of the term “audit” as being 
certified. 

Q. Well, to what extent were they examined? A. I 
couldn’t tell that, I am sure. 

Q. You have seen the analysis and the results of their 
audits, haven’t you? A. Now, wait a minute; no. The 
review that I had made was made by the New England 
Public Service Company’s Internal audit staff on specific 
assignment from my office. They do not audit the Central 
Maine Power Company’s books nor the Portland Railroad 
Company’s books. There have been no reports of certifica¬ 
tion, to my knowledge, by independent public accountants 
on the Railroad Company’s books. Do I clarify that 
situation? 

Q. It is just not clear to me exactly what the inde¬ 
pendent accountants did. You say they didn’t audit or 
certify. What did they do? A. So far as I know they 
reviewed the accounts. 

[86] Q. In connection with their audit of Central Maine? 
A. No, independently therefrom. In other words, I have 
not been closely connected with the books of the Portland 
Railroad Company, except to know the general tenor, until 
recently, when I requested a review in order that I might 
be apprised of the facts in this case. 

Q. Have you considered an examination by independent 
accounts as a desirable thing in connection with the dis¬ 
solution of the company? A. No, I don’t see that it makes 
an iota of difference. We have had independent appraisals 
of the property, so far as we are taking it over, and there 
will be a bid, a sealed bid for the balance of the property. 
Central Maine is satisfying all liabilities of the Portland 
Railroad Company. I can’t see what advantage we would 
have gained by an independent audit. 

Q. Do you know what occasioned the review of the 
accounts by independent auditors? A. The only reason 
that I know of is that I believe in the past it has been a 
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desire to make sure that they were right, that is, on the 
part of the men who were keeping the books. In other 
words, I have never concerned myself with that fact, 
because I don’t think it makes one bit of difference one 
way or the other. We know exactly what expenditures are 
made in connection with the bus business, anything in con¬ 
nection with the railway business in past history. We 
know [87] what equipment there is down there and we 
know that the appraisal was made on July 1, 1941. We 
know what the accruals should be for bond interest and 
for stock dividends. We originate all of the charges in 
connection with the bus equipment, and they are advised 
as to our expenditures in connection with the bus equip¬ 
ment. 

Since I have been connected with the railroad, since we 
have assumed the lease there has been no item which was 
not directly under our control. 

Q. Is the Portland Railroad Company subject to the 
jurisdiction of the Maine Public Utilities Commission? 
A. It is. 

Q. Has the Maine Public Utilities Commission promul¬ 
gated a uniform system of accounts applicable to companies 
such as Portland Railroad Company? A. Yes, they have. 

Q. Portland Railroad Company’s books, are they kept in 
accordance with that system of accounts? A. They are. 

Q. Do they require that depreciation be taken in that 
uniform system? A. I don’t know as they require that 
depreciation be taken. They make a provision for depre¬ 
ciation in their account classification. 

Q. Portland Railroad is taking no depreciation, is it? 
[88] A. That is correct. 

Q. Why not? A. I would not know the answer on that 
one. Frankly, I think the real answer is that the lease 
makes no provision for it. There is no income out of which 
depreciation might be taken and still leave the balance for 
the bondholders and the stockholders. That is a deficiency 
in the lease, I believe. Of course, in Portland Railroad 
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Company’s interpretation of the lease it is unnecessary to 
take any depreciation. 

Q. Is Portland Railroad Company consolidated with 
Central Maine in Central Maine’s financial statements? A. 
No, sir. Not since it has been under my jurisdiction, I 
don’t think it ever was. 

Q. Why? A. We have less than 50 per cent control, in 
the first place. In the second place, I see that it adds noth¬ 
ing, inasmuch as all of the operations are already—it would 
be merely a balance sheet consolidation and, as Mr. Skelton 
specifically testified this morning, we have no liability with 
respect to the principal of those bonds, or the stock, so 
any attempt at consolidation is not correct. It would give 
you a wrong impression, in my opinion. 

Q. What is the basis of the liability of Portland Rail¬ 
road Company as stated on its balance sheet of $921,597.32 
for buses, garages, and charges on other property? [89] 
A. The expenditures by Central Maine Power Company, 
less any salvage applied by Central Maine Power Company 
to those expenditures. 

Q. Do you think that is, in accordance with the con¬ 
struction of the lease, most favorable to Portland Railroad 
Company? A. As I previously stated, if Portland Railroad 
Company contends that Central Maine Power Company 
owes it the entire amount of the property which was owned 
by the Railroad Company at the time the lease was made, 
then the Railroad Company must accept responsibility for 
such additions to that property as made by Central Maine. 

Q. I see. In the construction of the lease most favor¬ 
able to Portland Railroad then, you include the $4,864,000 
abandonments as an asset? A. That is correct, and an 
offset against that is a liability for Central Maine for the 
substituted bus system. 

Q. But that bus system is merely a replacement, is it 
not? A. All right. Now you are talking about an inter¬ 
pretation of the lease from Central’s angle. Central Maine 
says that they have only the liability to substitute a bus 
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system. If that were so, there would be no liability on the 
Portland Railroad balance sheet to Central Maine, but nei¬ 
ther would there be a receivable from Central Maine for 
$4,800,000-some-odd. 

Q. Well, can’t yon visualize a situation where this [90] 
$921,000 supposedly applicable to the buses and other items 
in connection therewith is included in the $4,800,000? That 
is, that would be a credit against that in turning over 
the bus system at such time, but the asset would still be 
$4,800,000, would it not? A. I rather have difficulty in 
following you on that one. In effect, what you wish to do 
is to acquire an asset of $900,000-some-odd without paying 
anything therefor. 

Q. Well, if the lessee is required to replace— A. If the 
lessee is required to replace it, the lessee is not also required 
to maintain the original property. 

Q. Why not? A. They are not consistent. 

Q. Why aren’t they consistent? A. Going through the 
lease, the lessor agrees to pay for such additions as may be 
made to the bus system and requires the lessee to maintain 
a system at its original peak of efficiency or original value. 
If we assume that is the case, then the only thing that the 
lessee can owe the lessor is the original value of the prop¬ 
erty as shown by the books of the company. Assuming that 
that was $5,000,000 and we showed $5,000,000 in abandoned 
property, the lessee then provided $1,000,000 bus system, 
the lessee would show assets on its books of $6,000,000. 

Q. I see. I think our difference arises from the fact 
[91] that I haven’t taken into consideration that you have 
also included $1,560,000 as plant and property. A. That is 
correct. 

Q. Which includes the buses. A. That is correct. In 
other words, in keeping our books in accordance with the 
classification, what property is acquired, whether furnished 
by the lessee or otherwise, goes into your plant account, so 
that at the present time, assuming that the original plant 


215 


William H. Kimball, for Applicant — Cross. 

was $5,000,000 and the $1,000,000 bus system was added, we 
have on the assets side $1,000,000 of plant and property, 
$5,000,000 of abandoned property, and on the liabilities side 
$1,000,000 of liability to the lessee. 

Q. Wouldn’t it be possible to depreciate on the books 
of Portland Railroad Company by taking a credit to a 
reserve for depreciation, which would offset your plant and 
property account of $1,560,000, and a corresponding charge 
to reduce the liability? A. I see no point in it. Portland 
Railroad Company takes the position that the lessee must 
return value at the end of the lease, the same as existed at 
the beginning of the lease. They are not going to suffer 
any depreciation during that period. 

Q. Well, in regard to the asset of $1,560,000, when they 
receive it back they are certainly not going to get their 
value undepreciated; they are only going to get the bus 
system, which [92] has depreciated, and the benefit of that 
depreciation has gone to the lessee, has it not? A. No. The 
lessee has to maintain a bus system under his interpreta¬ 
tion of the lease. There has to be some kind of a system 
left there, so that there would still be a bus system. What 
has happened is that the lessee is depreciating and replace¬ 
ments would be applied against that depreciation reserve. 
I can speak authoritatively on that one, because I am set¬ 
ting up the reserve. 

In other words, if we had a $10,000 bus, we provided 
$10,000 for depreciation from our operation, bought a new 
bus which might cost $11,000, $10,000 of the purchase price 
would be charged—the depreciation reserve would take 
care of the $10,000 and the replacement would be only 
$1,000 additional charged to bus investment. You have in 
effect a replacement there, so long as we maintain our bus 
system. To the extent that the bus system expands, you 
will get additional charges. 

Q. You don’t agree that the use of the bus properties 
by Central Maine gives them the benefit of the use of those 
properties? A. The lessee has the responsibility of main- 
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taining the properties by setting up the depreciation reserve 
on its own books. Why depreciate it the second time on 
Portland’s books? 

Q. They are two entirely different companies. A. Yes, 
but Portland Railroad Company has a bus investment [93] 
which somebody else is maintaining. 

Q. They can’t show their bus investment at $1,560,000 
when those buses are not valued at that? A. Yes. They 
have a claim against Central Maine, if we follow a consistent 
policy. The only thing that the Portland Railroad Com¬ 
pany says is this. Let’s assume that it is $5,000,000 of 
property. They say, “Pay me back $5,000,000 of property 
at the end of the lease”. When we add buses, we add to 
that $5,000,000 and put in a liability, but the net property on 
Portland Railroad Company’s books is at all times 
$5,000,000, the property less the liability to Central Maine. 
That is a constant figure of $5,000,000 from their interpreta¬ 
tion of the lease right from 1912 through to 2011, so they 
don’t suffer any depreciation. 

Q. What does happen, though, does it not, when you 
don’t take depreciation and don’t reduce the corresponding 
liability, in the consummation of this plan you show a 
greater loss on the sale of the bus properties and a corre¬ 
sponding smaller loss at the termination of the lease? A. 
Now, who shows that loss? 

Q. Portland Railroad. A. I don’t know how the lease 
would be settled on termination. If Portland Railroad 
Company’s contention is correct, assume the lease were 
carried forward to 2011, they haven’t any problem, have 
they, at all? 

[94] Q. I am speaking not of 2011. I am speaking 
under this plan, a termination such as this, the entries to 
record that plan on the basis of dividing it into the three 
separate steps in the plan, which are the termination, the 
sale, and the dissolution. A. So far as Portland Railroad 
is concerned, it doesn’t affect them at all. All of their 
liabilities are paid, and the effect is exactly the same as 
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though Central Maine accepted their interpretation of the 
lease. That is, all liabilities are paid, the assets are created, 
cash is paid by Central Maine, and yon come out with the 
surplus of zero. There is no loss. Your balance sheet is 
completely wiped out and no ledger to make in connection 
with it. In effect what has happened is that Central Maine 
really gives credence to Portland’s position that they are 
required to return a complete system—Central Maine. I 
don’t agree with that, but that is the result of it. 

Q. In connection with the analysis or review that you 
had prepared of the property of $4,864,000 abandoned prop¬ 
erty on Portland’s books, could you tell us generally what 
is the basis of that figure? A. In general the basis of that 
figure is the original cost of the property as shown by 
Portland Railroad Company’s books, 1912, plus consoli¬ 
dations, less the appraised value of the real estate and other 
minor pieces of property that were useful on July 1, 1941. 
The balance of it was transferred to [95] abandoned 
property. 

Q. At what time was that transferred to abandoned 
property? A. It was transferred from time to time. The 
final transfer was made in July, 1941. I refer you to Exhibit 
5-H in the first amendment to Applicant’s Exhibit 1. That 
exhibit was in specific answer to Item 6, or the paragraph 
numbered 6 in Mr. Cook’s letter of November 22,1944. The 
question was for an explanation of the basis on which the 
plant and property account is carried on the books of the 
Portland Railroad Company, showing the amount and the 
basis of any appraisal values, together with the effect of 
such appraisal on the property account. 

Q. All right, sir. I was referring, though, to the aban¬ 
doned property of $4,864,000. I note that you referred to 
it in connection with the $1,560,000, is that right? A. The 
note refers to both items. 

Q. I don’t see in that note any reference to the 
$4,864,000. A. But there is a reference to property aban¬ 
doned by lessee, which is the account about which I am 
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giving evidence. That was the last date of any transfer 
from the plant and property account. 

Q. Yes, but that is only $700,000, is it not? A. That is 
correct. 

[96] Q. Of that $4,800,000 item? A. As I have pre¬ 
viously stated, the amounts that have been transferred to 
that account, or its predecessor account, I think it was 
labeled “Due from Central Maine Power Company”, 
although I can’t recall correctly, at various times as prop¬ 
erty was abandoned. 

Q. And that abandoned property of $4,864,000 plus what 
still remains in the property account is equal to the prop¬ 
erty account in 1912, at the date of the lease? A. If I may 
amend that with one thing, less the bus system expendi¬ 
tures. I believe that is substantially so. In other words, 
as I previously stated, as expenditures are made for buses 
by Central Maine Power Company, the Railroad Company 
has at that time debits plant account and credits of liability 
to Central Maine Power Company for bus expenditures. 
Therefore, the total of the two accounts, plant and property 
and propery abandoned by the lessee should be greater than 
the original investment in the property by the amount of 
the bus expenditures, which I carried as a liability on the 
balance sheet. 

Q. Do you happen to have a copy of that appraisal that 
was made in 1917? A. No, I haven’t. 

Q. Do you have one in your office? A. We have one in 
the office, I believe, yes. 

Off the record. 

(Discussion off the record.) 

[97] Mr. Scheid: I offer in evidence as Commis¬ 
sion’s Exhibit Number 3 a copy of the appraisal of 
the railway properties made in 1917. 

Mr. Maxcy: And I would like to have an excep¬ 
tion, having objected to its admission. 

The Examiner: You make your objection. 
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Mr. Maxcy: Mr. Examiner, I object to the admis¬ 
sion of this so-called appraisal made in 1917 on the 
ground that it has nothing to do with any of the testi¬ 
mony or evidence in the present case, and has no 
connection with the Plan contained in the Application 
of Central Maine Power Company. In other words, 
it is entirely irrelevant. 

The Examiner: Puling reserved. Now, yon can 
send a copy to Mr. Scheid, and when it is presented 
to me, I will make a ruling. Perhaps after yon see 
it yon will agree with onr opponent that it isn’t 
material 

Mr. Scheid: Yes, sir; that is possible. 

The Examiner: In which event it will not be nec¬ 
essary to rule on it. 

Proceed with the cross-examination. 

Cross-examination by Mr. Scheid: 

Q. Are there any requirements in the Maine Public Util¬ 
ities Commission’s Uniform System of Accounts applicable 
to Portland Railroad Company that these property accounts 
be kept at original [98] cost? A. Property accounts are 
presumed to be kept at cost to the acquiring company in 
all cases by the Maine Public Utilities Commission. In this 
particular case we are up against a particular problem 
where we didn’t know the original cost, and we had to take 
the next best source, which was the 1917 appraisal, speak¬ 
ing specifically with respect to the property still carried in 
the plant account, which was formerly railroad property 
and now is useful as bus property and other purposes. 

Q. In regard to all additions by Central Maine, replace¬ 
ments, etc., have they been entered in the accounts at orig¬ 
inal cost on Portland Railroad’s books or on Central 
Maine’s books? A. The accounts that are carried in the 
plant and property account at the present time of expendi¬ 
tures by Central Maine have been entered at cost to Central 
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Maine. In other words, additions to Portland Railroad 
plant and property accounts or bus expenditures, I can 
say definitely are at their cost to Central Maine. 

Q. Why won’t you say that it is original cost? A. Well, 
there is no objection on that—original cost to Central 
Maine. WTien we are speaking—original cost to Central 
Maine, that includes the bus system acquired at a cost to 
Central Maine which was to Central Maine original 
[99] cost. If by reference to original cost you refer to 
original cost when it was first used to serve the public, 
then of course we would have to increase our values sub¬ 
stantially on Portland’s books, because we purchased the 
buses at a depreciated value, but they are carried at the 
cost to Central Maine Power Company. 

Q. But it is less than the cost when the property was 
first devoted to public service? A. I would presume so. 
I never went back on the original books to determine. 

Q. Wouldn’t that be necessary? A. No, it is not neces¬ 
sary, under the Maine Classification of Accounts, the Maine 
Classification of Accounts requires that you carry your 
property at cost to the acquiring company. 

Q. With no segregation of acquisition adjustments? 
A. No. The acquisitions are approved specifically by the 
Maine Commission. Referring to a case in point is the 
acquisition or the merger by Central Maine and Cumberland 
County. 

(Discussion off the record.) 

Mr. Maxcy: Will you mark for identification this 
document as Applicant’s Exhibit No. 5? 

(Applicant’s Exhibit No. 5 is marked for identi¬ 
fication.) 

Mr. Maxcy: Mr. Kimball, I show you a document 
entitled [100] “Appraisal, Central Maine Power 
Company properties,” which has been marked for 
identification as Applicant’s Exhibit No. 5. Will you 
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please state in general of what that document con¬ 
sists, what part of Central Maine’s properties, not 
in detail, but just what is it, railroad properties, 
telephone properties? 

The Examiner: Off the record. 

(Discussion off the record.) 

The Witness: This is an appraisal of the land 
and buildings of Portland Railroad Company which 
are located at Forest Avenue, Portland, St. John 
Street, Portland, Knightville, South Portland, and 
Dunstan, and Scarboro, Maine, made as of 1912, 
1913 and 1944, by William E. Pennell, and it is on 
the basis of the 1944 appraised valuation in the pur¬ 
chase price to be paid by Central Maine Power Com¬ 
pany for certain of these properties. 

By Mr. Maxcy: 

Q. What is Mr. Pennell’s occupation? A. Mr. Pennell 
is an appraiser and a real estate agent. 

Q. And he lives where? A. He lives at Portland, Maine. 

Mr. Maxcy: I will now offer in evidence the doc¬ 
ument marked for identification as Applicant’s 
Exhibit 5 which has just been described by the 
witness. 

The Examiner: Received without objection. 

(Applicant’s Exhibit No. 5 is received in evi¬ 
dence.) 

[101] Q. Has Mr. Pennell had any affiliation or is he 
affiliated with Central Maine or Portland Railroad Com¬ 
pany? A. He is not affiliated with either, or has had to 
my knowledge, any affiliation, except having been used 
from time to time to appraise real estate for various 
purposes. 
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Q. Are you familiar with the tax computations sub¬ 
mitted here as Exhibit 5-1? A. I am. I reviewed them with 
Tax Counsel. 

Q. On the first page there is an item designated 
“estimated recovery from disposition of property and 
provisions for differences of opinion in the amount of 
$2,057,636.60.” Can you explain that item, please ? A. Yes, 
that item is to hedge against over-estimate of tax savings 
because of possible differences of opinion between the 
Bureau of Internal Revenue and our tax advisers, as to 
how certain items shall be treated, and they extend back 
into the history of the last many years. 

Q. Do you have any specific items in mind in reference 
to that? A. Yes. There is a matter of depreciation, a 
question of how much depreciation allowance may have 
been given to Central Maine and how much shall be allowed 
at the present time against that with respect to railroad 
properties. 

Q. That is the primary item? A. That is, yes. I should 
say it is the major item [102] there. 

Q. Would that take care of the most of the $2,000,000? 
A. Well over half of it. 

i 

Q. Have you any other items in mind? A. Oh, no. 
There are several other small items, nothing particular I 
have in mind at the present time. 

(Discussion off the record.) 

By Mr. Scheid: 

Q. Mr. Kimball, can you reconcile the pro forma adjust¬ 
ments shown on the balance sheet in regard to tax reduc¬ 
tions, tax savings, and your exhibit 5-1, a computation of 
those adjustments? A. Exhibit 5-1 shows a total tax 
savings of $3,240,300 and estimates a total tax for the year 
1944 of $80,160. With those two figures in mind, if we turn 
to Exhibit 5-D revised, and the notes or the journal entries 
creating a pro forma statement, No. 6, the first item pro- 
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vides for 1944 Federal taxes on income, $1,772,034 for the 
total accrual for Federal income taxes for the year 1944, 
through September 30, less three-fourths of the $80,000 
estimated taxes for the year, or roughly, $60,000. The 
balance of the $3,000,000—and also offsets the post-war 
credits for excess profits tax accrued during the period in 
the amount of $115,349. 

Q. May I interpose there just a minute? A. Yes. 

[103] Q. Should that be ten percent, that post war 
credit? A. It is ten percent of 95% but you see, this 
$1,772,000 goes back farther than excess profits tax. It goes 
into your normal and surtax brackets too, so this cleaned 
up the entire amount of the excess profits tax, plus some 
of your normal and surtax and the balance of $2,340,000 
is carried as refund claims and credit, knowing this case 
won’t be through in time to stop the December 15 payment. 
The only thing we can do is to set up the whole thing as 
a claim. 

Q. In reference to Exhibit 5-K, estimate of expenses 
in connection with cancellation of Portland Railroad lease, 
who is Portland Railroad’s separate counsel? 

(Discussion off the record.) 

The Witness: No attorney has been as yet 
retained. 

By Mr. Scheid: 

Q. I think in your direct testimony you testified that 
there were three tax counsel, one of which was independent, 
of Central Maine, is that right? A. One of which had 
never worked on Central Maine or Portland Railroad 
before, and was not regularly employed as our tax counsel, 
is what I should have said. 

Q. How many of those counsel are regularly employed 
by Central Maine? A. Mr. Harley and Mr. Pete. 
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[104] Q. Are they retained or employed as employees? 

A. They are retained by Central Maine and regularly take 
care of Central Maine’s tax problems. 

Q. This is primarily an even division between the three 
of them? A. This—? < 

Q. $10,000. A. No. No. This is probably $1,500 for 
the outside counsel 

Q. Mr. Harley? A. Mr. Baker. Mr. Harley and Mr. 

Pete have made no estimates on their time. 

They have spent already a considerable amount of time, 
and will spend more by the time the case is completed. In 
other words, we are looking forward to the complete cost of 
handling the tax case. 

Q. Mr. Harley and Mr. Baker? A. Mr. Harley and Mr. 

Pete. 

Q. Mr. Harley and Mr. Pete, are they partners? A. No, 

I wouldn’t say it that way. 

Q. The cost of the appraisal of $1,000 refers only to the 
real estate and the appraisal that has been submitted in 
evidence. A. That is the only appraisal that has been made 
in connection with the cancellation of the lease, that is 
correct, [105] and that refers to voucher that has already 
been drawn and paid. That is established. 

Q. Do you know if the accounting and clerical services 
estimated to be $5,000 were performed at cost by the service 
company you referred to in your direct testimony? A. I 
presume they were performed at cost. That is the basis on 
which the service company operates. The service company 
reports each year to the Securities and Exchange Commis¬ 
sion. We have never had cause to question it. 

Q. Do you anticipate any allowance for estimated costs 
of counsel for independent stockholders? A. No. 

Q. Have any counsel or other persons representing inde¬ 
pendent stockholders or stockholders other than Central 
Maine conferred with you in regard to this plan? A. No, 
not with me. 
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Q. Have they conferred with the Company,—with Cen¬ 
tral Maine? A- I have no direct knowledge of it. 

Q. Well, in making yonr estimate of the expenses, was 
any consideration given to provide for expenses of counsel 
for independent stockholders who may have contributed 
something to this Plan, if they have? A. To my knowledge 
they have not. 

Q. No consideration was given to a provision for that? 
[106] A. No, the only consideration that was given was to 
the counsel for the Portland Railroad Company, already 
entered in the schedule of estimated expenses. 

Q. Referring to operating expenses on that exhibit? A. 
Yes. 

Q. You show an item of rental of leased property of 
$236,386.24? A. Yes. 

Q. Can you tell me how that figure is arrived at? A. 
Yes. Those are the rentals now under the Portland Rail¬ 
road lease, which is composed of $500 for corporate 
expenses, the interest on the bonds, the dividends on the 
preferred stock, plus the expenses of the trustees and 
income taxes on the Portland Railroad Company which we 
accrue in order to clear the income for the dividends on the 
stock. That, generally, is the entire amount 

Q. I think you said dividends on preferred stock. A. On 
the capital stock, I should say. 

Q. Common. Do those dividends and interest or either 
one of them include the total dividends and interest on all 
outstanding bonds and stocks of Central Maine? A. The 
interest? 

Q. Of Portland Railroad. A. The interest on the bonds 
is the total interest on all outstanding bonds. 

[107] The dividends on the stock other than that owned 
by Central Maine Power Company. The offset to the inter¬ 
est appears on Exhibit 5-E in the item of interest on bonds 
of Portland Railroad Company for the twelve months’ 
period. 
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1 The dividends are not taken into income of Central 
Maine, nor are they paid out with respect to Central Maine’s 
holdings of Portland’s stock. 

Q. Will it be possible for you to give us the exact dollar 
amount of those figures, in making that up? A. Oh, yes. 

Q. Do you have it available now, that you could state it 
for the record? A. No. That is an account which is now 
carried consistently on the statements of Central Maine. 
We don’t even bother to break it down. 

Q. Is it carried consistently at that amount? A. It is 
an account which is carried consistently on the records of 
Central Maine. In other words, that is an item which we 
normally accumulate, so that it was not necessary to pre¬ 
pare any analysis in order to arrive at this statement, which 
explains the reason why I have no detailed analysis of it 
with me. The only items of difference that you would run 
into are what we could sit down and compute, or expenses 
in connection with the trustee under the mortgage, their 
billing, and in connection with that there is one item I did 
leave [108] out, and that is taxes paid for holders of the 
Portland Railroad bonds, which are also in that account, 
which, to Central Maine is part of the leasehold rental 
expense. All those items could not be determined here. 

Q. Will you send us a copy of that as soon as possible? 
A. Do you want a copy of the account ? 

Q. No, a copy of the breakdown of those expenses, and 
I guess for the twelve months ended September 30, 1944, 
and also for the years 1943,1942,1941, 1940 and 1930? A. 
Yes, I will be glad to. 

Q. Have you at any time seen an analysis or appraisal 
of the Portland Railroad Bus properties? A. I have in my 
records. 

Q. I mean a recent analysis? A. I have in my records 
in Augusta, a complete analysis of all the expenditures that 
have been made in connection with the bus operation. 

Q. Appraisal of the properties, I mean, from an earn¬ 
ings standpoint? A. No. No appraisal, to my knowledge, 
has been made. 
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Q. How will you know whether or not the amount 
received for the property when it is sold is fair? A. With 
six or seven competitors, I would presume that we would 
get a fair valuation. 

Q. But it would be a helpful check to know that in- £109] 
dependently of those bids they were fair, wouldn’t it? A. 
Perhaps you are right. 

Q. Do you contemplate having an appraisal made? A. 
No, not to my knowledge. 

Q. You have made no attempt to value those proper¬ 
ties yourself on an earnings basis? A. No, it is rather 
difficult to make any consistent valuation, particularly for 
an accountant, because if you remember the figures that 
we have set down and provided in the past up until the 
time of the war, the bus system had been just barely started, 
and the railroad system was losing money. Portland has 
been through a very heavy boom, in shipbuilding, particu¬ 
larly. How much of that will continue and what will hap¬ 
pen to the bus earnings in the future when gasoline ration¬ 
ing is out, when tires are again available, and when an 
average individual can buy a new car, I don’t know. That 
is away off in the realm of fancy, and you have got nothing 
to stand on, no background and nothing in the way of fore¬ 
ground. 

Q. Do the shipyards which are manufacturing, or pro¬ 
ducing, or constructing ships for war up around Portland, 
I believe, have considerable effect on the earnings of the 
bus? A. I think they probably would. 

Q. Have you heard of any possibility that those opera¬ 
tions may be continued after the war? A. Yes. 

[110] Q. What? A. Conjectures—both ways. It might 
be continued, for example, as a repair yard. There might 
be a certain amount of construction. You can hear con¬ 
jectural rumors on any partitcular phase you want to find, 
if you just look long enough in the course of the . day. 

Q. What is your personal belief in regard to those 
rumors? A. I have nothing to give me any background to 
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make any decision on that score. I have no connection 
with the Shipbuilding Industry. My opinion is valueless. 

Q. You don’t believe it is necessary for this Commission 
to make a valuation of those properties in connection with 
this Plan? A. I would doubt it. What you are talking 
about in the last analysis is 14% percent of the difference 
between the purchase price you might think we might 
receive, and the purchase price we do receive, or conversely, 
with excess profits taxes at 85% percent, the purchase price 
is really a rather minor consideration, looking at the whole 
picture. I don’t know how much you would boost it by 
valuation, what we would finally get, I have no idea, but 
assuming that it was $200,000, if you upped our price, 
actually, that is only about $29,000, isn’t it, in our pockets? 

Q. Don’t you think the Internal Revenue Department 
might [111] question a deduction based on prices away 
out of line? A. I would hardly think so, if there were 
several competitors, and a sealed bid. In other words, I 
would presume that the man buying would either know 
what he could pay or someone else would give us a little 
higher, if he tried to pay underneath the fair value. 

Q. As a matter of policy in selling something like this, 
don’t you think you should get all you can for the property? 
A. Yes, I would like to see a good price for the property, 
but I don’t know of a better way to assure that. I am 
sure an appraisal is not going to make anybody pay any 
more for it, the people that are bidding on it. He has 
got his opportunity. You may have an opinion. He is 
the one that is putting up the cash, and with six or seven 
of them working on a bid and knowing that there are others 
working on it, I think you would get about as fair results. 
I doubt if you could force a man to pay more because you 
made an appraisal. 

The Examiner: Anything more from this wit¬ 
ness? 

Mr. Scheid: Just a minute, sir. I am looking 
now, sir, to see if I have completed my cross exami¬ 
nation. 
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By Mr. Scheid: 

Q. Why was the reserve of $2,285,235 accumulated? A. 
Why? 

[112] Q. Yes. A. My memory has probably got to be 
checked as to dates. As I recall, the Securities and 
Exchange Commission insisted that before certain financing 
was done provision had to be made for payment of the 
bonds of the Portland Railroad Company. Reserves have 
been accumulated in connection with the Portland Railroad 
lease. 

Q. Did not Central Maine Power Company agree to 
that provision? A. Sure. They had no other choice. 

Q. Well, they could have litigated and argued it before 
the— A (Interposing) Oh, definitely, and in the mean¬ 
time lost the bond market But as a practical matter, it 
doesn’t make very much difference. 

Q. On Exhibit 5-D you show an item of accrued rental 
of leased property of $92,749.96. Can you tell us what that 
is, briefly? A. Yes, that is made up of accruals of rentals 
of the various pieces of property, including in it the rentals 
due on Portland Railroad Company. You see, of that 
amount $65,099.97 is eliminated in the pro forma. I don’t 
think I have the detail of that with me. 

Q. What are those rentals? A. Various rentals. Rental 
of stores that may not be [113] paid on a monthly basis,- 

Q. I mean in connection with Portland Railroad Com¬ 
pany. A. The figure to which you refer was $92,749.96. 

Q. I take it $65,000 of that is applicable to the Port¬ 
land Railroad lease? A. That is right 

Q. Yes. A. That is accrued interest and accrued divi¬ 
dends up through September 30. It includes no accrued 
corporate expenses. They were paid in advance. 

Q. The properties that you or Central Maine are pur¬ 
chasing from Portland Railroad Company, do you expect 
to record those at the acquisition cost? A. I do. It will be 
carried at the appraised valuation. 
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Q. Carried at what! A. It will be carried at appraised 
values. 

Q. Which is the same as acquisition cost! A. No. 
Acquisition cost will be somewhat less than the appraised 
values. If you will refer to the schedule I think you 
will find that set out as 5-J. The appraised values are 
$187,004.80. Central Maine is purchasing for $134,364.43. 
Central Maine has already expended $52,640.37 on this 
building, so that when the property is acquired, title is 
acquired, Central Maine’s books will show a cost of 
[114] $187,004.80. 

Q. Did you make any computations in connection with 
the valuation of the price of $110 to be paid to stock¬ 
holders! A. No. I think that is largely theoretical and has 
no necessary connection with facts. The only thing I would 
stake my judgment of that on is that the stock was sold 
at 110, the major portion of it. I think that is enough, as 
far as I am personally concerned. 

Q. Did you make any computations in connection with 
it! A. No, I haven’t. 

Q. Have you seen any that have been made! A. No, 
I haven’t. The computations were made, as I understand, 
by an actuary in Portland. I didn’t bother to make that. 

Q. I presume you reviewed those! A. No, I am not 
interested in them. It doesn’t have a thing to do with the 
accounting. That is an opinion. 

Q. The accountants sometimes have things to do with 
actuary matters, do they not! A. Yes. Yes, I could com¬ 
pute it. I didn’t bother to do so. 

Mr. Scheid: That is about all I have, I guess. 

Mr. Maxcy: No further questions here, judge. 

I have no further witnesses. 

The Examiner: Applicant rests! 

[115] Mr. Maxcy: Correct. 

The Examiner: The Commission’s case is already 
in, I believe! 
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Mr. Scheid: Yes, sir. 

Mr. Examiner: I think Mr. Woodsnm has some 
questions he would like to ask. 

The Examiner: Have you something you want 
to offer? 

Mr. Woodsnm: I would like to ask this witness 
one or two questions, if I may have your permission. 

The Examiner: Yes. You may do so. 

Cross examination by Mr. Woodsnm: 

Q. During 1942, 1943 and 1944, Mr. Kimball, the trans¬ 
portation business of the Central Maine Power Company 
was essentially identical with that of the Portland Rail¬ 
road Company? Did they have any other transportation 
business? A. No. 

Q. I mean in general terms. A. You mean the revenues 
and expenses as reported by the Central Maine Power Com¬ 
pany, the revenues and expenses of the bus system leased 
from the Portland Railroad Company? 

Q. Yes. A. That is correct. 

Q. Then your accounts relate really to the operational 
[116] revenue and income accounts of the Portland Rail¬ 
road Company? A. That is correct. 

Q. I think you have segregated earnings there. I 
haven’t a copy of any of these exhibits, but I think you have 
some figures there which give the revenue for 1942. You 
can give them roughly, what the revenues were? A. 
$1,463,568.34. 

Q. And do you have a figure of the income after 
expenses, including depreciation and maintenance for that 
segregation or that department of the business? A. I do, 
but it must be understood that this is net from operations 
and it does not include corporate expenses, nor a deduction 
for income taxes. 

Q. That is true. I am talking about the gross income 
available for taxes and fixed charges. A. That is right. 
$391,196.51. 
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Q. That doesn’t include the lease rental? A. It does 
include the lease rental. I gave you gross departmental 
income. 

Q. So long as we understand what the figure is. That 
does include the lease rentals, they have been taken out? 
A. That is right. 

Q. Have you that figure for 1943? A. Yes, it is 
$564,710.93. 

Q. How does the revenue run in 1944 in relation to 1943? 
£117] You probably have some interim figures. I mean, 
are they about the same, more or less? A. Roughly the 
same, I think. For nine months there was an increase of 
$62,000, approximately. 

Q. That is revenue? A. Revenue. 

Q. The capitalization of the company which originally 
leased properties to the Cumberland County is $5,644,000? 
A. Yes. 

Mr. Woodsum: That is alL 

The Witness: May I add, however, from those 
figures you have got to take a minimum of 81 percent 
last year for excess profits taxes, even if you don’t 
allow anything for capitalization on Central Maine’s 
books, and 85% percent for the year 1944. You 
should remember that. 

By Mr. Woodsum: 

Q. Yes, that is true. I think the record shows that it 
was before income or excess profits taxes. A. That is right. 

Mr. Woodsum: That is alL 

The Witness: But in view of your remarks on the 
capitalization I want that distinctly understood that 
it is wartime revenue and wartime taxes that we are 
looking at here. 

Mr. Woodsum: Yes, that is, I think, understood. 
Thank you. 
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[118] The Examiner: Is there anyone else 
present who desires to be heard in connection with 
this matter! 

(No response). 

The Examiner: No response. 

If there is nothing further, I am prepared to close 
the hearing. 

Mr. Scheid: I would like to continue the hearing, 
subject to the call of the Trial Examiner. 

The Examiner: Is that agreeable? 

Mr. Maxcy: I don’t want to interfere with this at 
all. If he wants to do it, it is satisfactory to me. 

Mr. Scheid: The reason therefore is that there 
may be additional information that we are going to 
find necessary. 

The Examiner: Well, I will continue it indefi¬ 
nitely. 

Mr. Woodsum: I would like to make a very short 
statement of my position in this matter, if I may, 
before the hearing is closed. It won’t take me more 
than about three minutes. 

The Examiner: You may do so. 

Mr. Woodsum: If I may have your indulgence. 

I previously stated in this proceeding I am repre¬ 
senting six banks. 

The Examiner: You have already stated that. 

Mr. Woodsum: Who own bonds and stock. In 
fact, the stock I am representing in this matter is 
eleven percent of the outside stock outstanding. 

[119] We have seen these properties, which as 
Judge Skelton very completely pointed out changed 
until the only property remaining for the stock¬ 
holders of the Portland Railroad has been the lease, 
and another thing that has been mentioned is the 
franchise, which has some value. 
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It is now proposed to terminate the lease, thereby 
taking away the last remaining asset which the stock¬ 
holders have. 

The stockholders whom I represent feel that 
before that is done they should have adequate oppor¬ 
tunity to protect themselves. They feel the price 
of $110 a share is inadequate, particularly in view 
of the present money market condition, in view of the 
fact that the lease has 66 years to run. It has been 
stated that you couldn’t tell what would happen in 
the future. Neither can we tell, and my clients feel 
that they will be remiss in the duty which they owe 
to their depositors, to take this money in this money 
market and give up this most valuable right. 

They ask that the Commission, in taking jurisdic¬ 
tion over this case take into consideration the situa¬ 
tion in which the stockholders find themselves. They 
do not wish to obstruct the liquidation of this Com¬ 
pany if it is in the public interest that it be done, 
but they do insist on adequate compensation for the 
vested rights which they hold under the terms of 
this lease, and they ask that the Commission do 
nothing to limit the right to pursue all of [120] 
channels open to them to protect those rights. 

Mr. Maxcy: Mr. Examiner, under the circum¬ 
stances, may I ask the gentlemen to give the names 
and addresses of the principals whom he represents? 

The Examiner: Yes. 

Mr. Maxcy: Will you please give the names and 
addresses of your clients you have reference to, with 
their ownership ? 

Mr. Woodsum: Before I answer that I would like 
to know the purpose of the inquiry? 

Mr. Maxcy: Because I would like to know, sir. 

The Examiner: The rules require it, Mr. Wood- 
sum. 
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Colloquy. 

Mr. Woodsum: I am very glad to give them. 
I represent the Skowhegan Savings Bank, The 
Auburn Savings Bank, The Brunswick Institution 
for Savings. I will have to refer to my notes. I think, 
in fact, I have the letters here, letters of authoriza¬ 
tion. And the Penobscot Savings Bank, The Gardiner 
Savings Bank, and Eastport Savings Bank. 

(Discussion off the record.) 

Mr. Woodsum: 1,170 shares, approximately. 11 
percent of the independent stock outstanding. 

Mr. Maxcy: Now, may I ask you, sir, the number 
of bonds that each one of those banks holds? 

[121] Mr. Woodsum: I am referring only to 
stocks. 

Mr. Maxcy: I thought you stated they held bonds ? 

Mr. Woodsum: They hold $96,000 par value of 
bonds among them, among the banks. However, 
we are making no objection in regard to the treat¬ 
ment of the bonds. 

I am willing to accept Judge Skelton’s statement 
or interpretation that they are within their rights 
in paying off the bonds. 

We make no objection so far as treatment of the 
bonds is concerned. We do make objection in regard 
to the treatment of the stock. 

Mr. Maxcy: Nothing further. 

The Examiner: Gentlemen, if there is no thin g 
further, and no one else has anything to say, I con¬ 
tinue this case indefinitely. 

(Whereupon, at 4:18 o’clock p. m. the hearing in 
the above-entitled matter was adjourned, sine die.) 
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Commission’s Exhibit No. 4. 

Portland Railroad Company Balance Sheet as at 
February 1, 1912. 


[Transcript pp. 529-530] 

PORTLAND RAILROAD COMPANY 
Balance Sheet, as at February 1, 1912 

ASSETS 


Plant, Property and Franchise-- 

Investments in Affiliates: 

Portland & Cape Elizabeth Railway Company 

4,500 shares Capital Stock, par value $100_ $450,000.00 

Portland & Yarmouth Electric Railway Company 

2,575 shares Capital Stock, par value $100-- 300,000.00 

Westbrook, Windham & Naples Railway Company 

277 shares Capital Stock, par value $100_ 27,700.00 

Cape Elizabeth Street Railway Company 

500 shares Capital Stock, par value $100.- 50,000.00 

Cape Shore Railway 

360 shares Capital Stock, par value $100_ 36,000.00 

Advances- 3,751.92 


Investments in Other Companies 

Theater Corporation of Portland—Stock. 
Cash-- 


LIABILITIES 

Funded Debt 

First Consolidated Mortgage Gold 

Bonds, 3Y2%, due July 1, 1951_ $1,700,000.00 

Less—Bonds in Treasury- 100,000.00 $1,600,000.00 

First Mortgage Bonds, 4 Y%, due May 1, 1913- 500,000.00 

Portland & Cape Elizabeth Street Railway Company First 

Mortgage Bonds, 5%, due November 1, 1915- 400,000.00 

Coupon Notes, 5 year, 4Y% due December 1, 1916- 

Notes Payable- 

Accounts Payable 

Due Cumberland County Power and Light Company- 

Capital Stock, par value $100 
Authorized 20,000 shares 

Issued and outstanding 19,990 shares----- 

Surplus _ 


$4,114,514.70 


867,451.92 

1 , 000.00 

32,151,51 

$5,015,118.13 


$2,500,000.00 < 

250,000.00 
180,000.00 

39,705.48 

1,999,038.33 

46,374.32 

$5,015,118.13 * 
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Document Entitled “Financial Data of Portland Railroad 
Company” Prior to Lease to Cumberland County 
Power & Light Company on February 1,1912. 

[Transcript p. 531] 

FINANCIAL DATA OF PORTLAND RAILROAD COMPANY 
Prior to Lease to Cumberland County Power and Light Company on February 1, 1912 1 

Earnings, Expenses and Income Account 

Years Ended Gross Operating Net Other Interest Net Surplus 

June 30 Earnings Expenses Earnings Income and Taxes Income Dividends (or Year 

1905- $688,728 $497,409 $191,319 $36,070 $156,428 $70,961 $59,922 $11,039 

6. - 727,954 524,216 203,738 25 109,653 94,110 59,937 34,173 

7. - 759,871 556,276 203,595 30 110,880 92,115 79,944 12,171 

8- 782,519 569,942 212,577 117,196 95,381 79,944 15,437 

9.- 785,478 572,283 213,195 119,551 93,644 79,944 13,700 

10.. 867,102 646,667 220,435 2,853 130,630 92,657 79,956 12,701 

11- 931,400 694,963 236,437 90 145,468 91,059 79,960 11,099 


Assets 

Cost of Road and Equipment- 

Stocks and Bonds Owned.— 

Cash on Hand—- 


"A'Otal mi 11 I I I. HI . H M HI MM.. 


General Balance Sheet as at June 30 

1010 1911 Liabilities 

$4,824,481 $4,905,102 Common Stock_ 

1,000 1,000 Bonded Debt_ 

17,495 4,432 Current Liabilities_ 

Profit and Loss.... 

$4,842,976 $4,910,634 Total_ 



1910 1911 

$1,999,538 $1,999,538 

2,250,000 2,500,000 

432,500 304,500 

160,938 106,596 

$4,842,976 $4,910,634 


1 Taken from The Manual of Railroads and Corporation Securities—1912. 








Portion of Applicant’s Exhibit No. 4. 

Enclosures entitled “Portland Railroad Company—Recon¬ 
ciliation of Pro Forma Entries as at September 30,1944, 
with amounts used in Proposal as at December 31,1944”, 
“Reconciliation of Proposal to Portland Railroad Com¬ 
pany and Pro Forma Adjustment based upon September 
30th Balance Sheets”, “Portland Railroad Company— 
Summary of Pro Forma Adjustments Reflecting the 
Effect of Cancellation of the Lease, etc., upon the Bal¬ 
ance Sheet at September 30, 1944.” 


[Transcript p. 537] 

PORTLAND RAILROAD COMPANY 


Reconciliation of Pro Forma Entries as at September 30, 1944 
With Amounts Used in Proposal as at December 31, 1944 


Per Proposal - 

Per Pro Forma----- 

Difference ---- 

Interest Accrual on Bonds Owned by CMPCo.: 

3j4sof 1951—in proposal July 1-Dec. 31 $ 7,201.25 
—in proforma July 1-Sept. 30 3,600.62 

5s of 1945—in proposal Nov. 1-Dec. 31 $ 7,437.50 
—in proforma May 1-Sept. 30 18,718.75 

Cash—in proposal _ $3,194,428.03 

—in pro forma.. 2,324,271.82 


(A) See explanation of cash difference. 

[538] 

Reconciliation of Proposal to 


$6,073,350.70 

5,210,825.11 

$ 862,525.59 


$ 3,600.63 

(11,231.25) 

870,156.21 (A) 
$ 862,525.59 


PORTLAND RAILROAD COMPANY 
And Pro Forma Adjustment Based Upon September 30th Balance Sheets 


Cash per proposal _____ 

Deduct for Sale of Property- 


Add—increase in receivables_ $ 1,181.29 

—six months’ interest on 5s of 1945 which 

will be paid Nov. 1, 1944.- 28,662.50 


$3,194,428.03 

900,000.00 

$2,294,428.03 

29,84379 


$2,324,271.82 
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[539] PORTLAND RAILROAD COMPANY 

Summary of Pro Forma Adjustments Reflecting the Effect of Cancellation 
of the Lease, etc. Upon the Balance Sheet at September 30, 1944 

(Figures in parentheses are entry numbers) 

Plant and Property Interest Accrued on Funded Debt 



Dr. 


Cr. 



(1) 

$ 867,99124 



( 2 ) 

118,864.43 



(3) 

15,500.00 



(4) 

558,348.62 




$1,560,70429 

CasI 

i 




Dr. 


Cr. 

(1) 

$ 900,000.00 

(8) 

$ 32,008.76 

(2j 

118,864.43 

(9) 

8,789.80 

(3) 

15,500.00 

(12) 

1232,487.50 

(5> 

65,099.97 

(14) 

1,180,332.96 

(6) 

139,450.00 

(16) 

1,121,450.00 

(7) 

8,789.80 



(io; 

2,324271.82 



BaL 

3,093.00 




$3,575,069.02 


$3,575,069.02 

Rentals Receivable 




Dr. 


Cr. 



(5) 

$ 65.099.97 


$3,586,75125 


Cash with Fiscal Agents—Contra 

Dr. Cr. 

(12) $1,232,487.50 (20) $3,586,75125 

(14) 1230,097.50 

(16) 1,121,450.00 

BaL 2,716.25 

$3,586,75125 $3,586,75125 

Deposits in Lieu of Mortgaged Property 
Dr. Cr. 

(14) $ 49,764.54 

Due from CMPCo. Discount on Bonds 

Dr. Cr. 

(6) $ 134,336.74 

Property Abandoned by CMPCo. 

Dr. Cr. 

(19) $4,864,466.59 

Unamortized Debt Discount and Expense 
Dr. Cr. 

(6) $ 5,11326 

3 z /t% Bonds due 1951 

Dr. Cr. 

(13) $ 411,500.00 

(14) 1,188,500.00 
$1,600,000.00 

5% Bonds due 1945 

Dr. Cr. 

(11) $ 898,500.00 

(12) 1,146,500.00 
$2,045,000.00 


Dr. Cr. 

(10) $ 22,319.37 

(12) 23,885.42 

(14) 10,399.37 
$ 56,604.16 

Interest, Principal, Etc.—Contra 

Dr. Cr. 

(20) $3,586,751.25 (12) $1232,487.5 

(14) 1,230,097.1 

(16) 1,121,450.0 

_ Bal. 2,716 J 

$3,586,75125 $3,586,751J 

Buses, Garage Changes, etc. 

Dr. Cr. | 

(10) $ 921,597.32 

Due CMPCo.—Biddeford-Saco Settlement 
Dr. Cr. 

(17) $ 4,510.00 

Unadjusted Credit 

Dr. Cr. 

(18) $ 41,66 

Capital Stock 

Dr. Cr. 

(15) $ 979,500.00 

(16) 1,019,500.00 
$1,999,000.00 

Surplus 


(4) 

$ 558,348.62 

(10) 

$5,210,825.11 

(12) 

62,102.08 

(15) 

346,863.40 

(14) 

31,198.13 

(17) 

4,510.00 

(16) 

101,950.00 

(18) 

41.66 

(19) 

4,864,466.59 

Bal. 

55,82525 


$5,618,065.42 


$5,618,065.^2 


Inventories 

Dr. Cr. 

(8) $ 32,008.76 (1) $ 32,008.76 

Treasury Securities 

Dr. Cr. 

(10) $ 898,500.00 (11) $ 898,500.00 

(10) 411,500.00 (13) 411,500.00 

(10) 632,636.60 (15 ) 632,636.60 

$1,942,636.60 $1,942,636.60 

Unredeemed Ticket Liability 

Dr. Cr. 

(9) $ 8,789.80 (7) $ 8,789.80 


W. H. Kimball 
11/27/44 
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[541] Applicant’s Exhibit No. 5. 

Appraisal—Central Maine Power Company—Properties. 

Appraisal 

of 

Land and Buildings 
of the 

Portland Railroad Company 
Under Lease to 

The Central Maine Power Company 
Located at 

Forest Avenue, Portland 
St. John Street, Portland 
Knightville, South Portland 
& 

Dunstan, Scarboro 
Maine 

As of 1912,1913 & 1944 


[542] 1912 

Land and Power Station 
Forest Ave. & Kennebec St., 
Portland, Maine. 

Land: 

Total value of land, including railroad and 
Buildings: 

Value of Forest Ave. Station_ $57,411.00 

Value of Extension_ 13,764.00 

Total value of buildings__ 

Total Value op Land and Buildings 


$29,502.00 


71,175.00 

$100,677.00 


[ 543 ] 


Offset 

(Opposite IKS**) 
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Applicant's Exhibit No. 5. 

[544] 

1912 

Land and Buildings 
on 

West Side of St. John Street 


Land: 

Value of land. $12,769.50 

Value of Railroad Siding. 1,276.90 


Total value of land including siding. 

Total value of buildings. 

Total. Value of Land and Buildings.... 


[545] 

1912 

Land and Buildings 
on 

East Side of St. John Street 

Land: 

Value of land.. 

Buildings : 


Value of “Car House”. $72,446.00 

Value of “Repair House”_ 71,270.00 

Total value of buildings. 


$14,046.40 

2,371.00 

$16,417.40 


$22,317.00 


143,716.00 


Total Value of Land and Buildings $166,033.00 
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Applicant’s Exhibit No. 5. 


[546] 

1912 

Land and Buildings 
Knightville, South Portland 


Land: 

Lot 70 ft. x 267 ft at $20.00 per 
front foot at 100 ft. depth, at 
$30.00 per front foot at 267 ft. 

depth . $ 2,100.00 

115 ft. at $15.90 per front foot at 

60 ft. depth. 1,828.00 

Rear triangular lot_ 1,135.00 

Land since used as driveway and 

fiU_ 820.00 

Flats_ 739.00 

Total value of land.. $ 6,622.00 

Buildings : 

Value of Sub-station_ 10,490.00 

Value of Extension of above. 1,834.00 

Value of Car House_ 18,030.00 

Total value of buildings_ 30,354.00 


Total Value of Land and Buildings _ $36,976.00 

[547] = 

1912 

Land and Building 
Dunstan, Scarboro 
Maine 


Value of land- $ 400.00 

Value of building- 2,275.17 

Total of Land and Building . $2,675.17 















[548] 


Appraisal of Buildings 
of 

Central Maine Power Company 
in 

Portland and South Portland, Me. 
by 

F. W. Cunningham & Sons, Contractors 
Portland, Maine 

As of 1912 

Total 

Sub-Total Sound 


No. 

Year 

BuUt 

Deprec. 
a/c Age 

Reproduction 
Coat 1912 

Deprec. 

Sound Value Value 
1912 1912 

1. Forest Ave. Station__- 

1895 

17% 

69,169 

11,758 

57,411 


(a) Extensions __ 

1909 

3% 

14,190 

426 

13,764 

71,175 

2. Knightville Sub-station ... 

1895 

17% 

12,639 

2,149 

10,490 


(a) Extension_ 

1906 

6% 

1,951 

117 

1,834 

12,324 

3. Knightville Car House_ 

1895 

17% 

21,722 

3,692 


18,030 

4. St. John St Car House.- 

1902 

10% 

80,496 

8,050 


72,446 

5. St John St Repair House. 

1904 

8% 

77,467 

6,197 


71,270 

6. St John Storehouse.- 

1901 

11% 

2,664 

293 


2,371 


(Ya Present Bldg.) 


November 8, 1944 


Includes piling & concrete mat 
for equipment foundations, also, 
brick stack. Wood floor con¬ 
struction rather than concrete 
and tile. 


Includes foundation for engines 
in Extension 


Applicant’s Exhibit No. 
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Applicant’s Exhibit No. 5. 

[549] 

1912 

VALUES 

of 

Land and Buildings 
Owned by 

CENTRAL MAINE POWER COMPANY 

i 

Total 

$ 2,675.17 

16,417.40 
166,033.00 

100,677.00 

36,976.00 
$322,778.57 


There is no appreciable increase or decrease in land 
values of the foregoing properties from 1912 to 1913. 

The only decrease that could be reasonably considered 
would be approximately one per cent (1%) of the value of 
the building, or twenty-five hundred dollars ($2,500). 


Dunstan, Scarboro_ 

West side St. John St. 
inc. railroad siding._ 

East side St. John St_ 

Forest Ave. & Kennebec 
St. inc. r.r. and dock— 

Knightville, South Port¬ 
land _ 

Total 1912 Values.— 
[550] 


Land 

BtuldingB 

$ 400.00 

$ 2,275.17 

14,046.40 

2,371.00 

22,317.00 

143,716.00 

29,502.00 

71,175.00 

6,622.00 

30,354.00 

$72,887.40 

$249,891.17 


VALUES 


1913 

LAND and BUILDING 
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Applicant’s Exhibit No. 5. 


[551] 

1944 

Land and Power Station 

Forest Ave. & Kennebec St., 
Portland, Maine 


Land: 

Lot No. 1—A triangular lot based 
on Forest Ave., rear line 62 ft. 
and depth 145 ft. on basis of 
$125.00 per front ft. at a depth 
of 100 ft.; 145 ft. depth equals 


120% or $150.00 per front ft._ $ 9,300.00 

Balance of triangle at 30% of 
rectangle _ 2,792.70 


Total land value of lot No. 1. 

Lot No. 2—A rectangle having a frontage on 
Kennebec St. of 29.5 ft. and depth of 62 ft. 

Lot No. 3—A 98 ft. frontage on Forest Ave. 
and an average depth of 201.5 ft. on basis 
of $125.00 per front ft. gives a front ft. 
value of $177.75 with 98 ft. frontage_ 

Lot No. 4—A 57 ft. frontage on 
Forest Ave. and an average 
depth of 232,125 ft. making a 

value of $191.00 per front ft. $10,887.00 

To this is added value of small 

triangle _ 286.00 

Total land value of Lot No. 4._ 

Total land value of above described lots_ 

To this I add railroad facilities_ 

And for dockage. 

Total Land Value_ 


$12,092.70 

914.50 

17,419.50 


11,173.00 

$41,599.70 

2,000.00 

889.00 

$44,488.70 
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[552] 

1944 

BUILDINGS 

on 

Forest Ave. & Kennebec St., 
Portland, Maine 

Buildings : 

The buildings on land on Forest 
Ave. consist of main building 
(formerly Power House), and 
Additions; reproduction cost 


less depreciation_ $70,602.00 

Extension _ 21,450.00 

Total _ 


Note: (No consideration has been given for 
piling, foundation, or of engine founda¬ 
tions and floor.) 

The total estimated value of $92,052.00 does 
not allow for the change of use from a 
power station to present condition. I 
believe a deduction of. 

should be made reducing present value to 

Total value of land.. 

Total value of buildings. 


$ 92,052.00 


25,000.00 
$ 67,052.00 

$ 44,488.70 
67,052.00 


Total Value of Land and Buildings $111,540.70 
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£ 553 ] 


Applicant’s Exhibit No. 5. 


Offset 
(Opposite 




Applicant’s Exhibit No. 5. 


[554] 

1944 

Land and Buildings 
on 

West Side of St. John Street 

Land: 

The area of this parcel is 54,711 sq. 
ft. The lot has a frontage of 495 
ft. on St. John Street and a depth 
of 90 ft. I estimate the value of 
the land on a basis of $35.00 per 
front foot at a depth of 100 ft. 

The front foot value at a depth of 

90 ft. is $32,215 or. $15,946.42 

To this amount is added the value 
of the advantage of railroad 
facilities, the land of the Portland 
Railroad Co. adjoining the rear 
of the lot, with siding_ 1,594.68 

Total land value- 

Buildings : 

The buildings consist of three (3) frame store¬ 
houses which were erected during the years 
1901 to 1930, with a reproduction cost of 
$25,279.00 and having a present sound 

value of_ 

Total Value of Land and Buildings. 


$17,541.10 


16,111.00 

$33,652.10 
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[555] 

1944 

Land and Buildings 
on 

East Side of St. John Street 

Land: 

The value of the lot on which the buildings 
are located, consisting of an area of 
131,510 sq. ft. having a frontage on St. 
John Street of 665.55 ft. and a frontage on 
Valley Street, the rear of said lot, of 656 ft. 
apportioned as follows: 

656 ft. frontage on St. John 
Street at $35.00 per front 
foot at a depth of 100 ft.; 
at a depth of 200 ft. the 
value is $42.42 per front 


foot, or_$ 27,827.52 

Balance of street frontage 

9.55 ft. a triangular lot_ 325.30 

To this value is added the 
value of $5.00 per front 
foot on 656 ft. on Valley 

Street_ 3,280.00 

Total present value of the land_ 

Note: 


The original cost of this land in 1902 was 
$15,418.73. During the elapsed period of 
forty-two years, the sales of land on St. 
John Street warrant the present estimated 
value of $35.00 per front foot at a depth of 
100 ft. The building of Valley Street has 
added an estimated value of $5.00 per front 
foot on the rear of the lot. 


$ 31,432.82 
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[556] 

1944—East Side of St. John Street—Continued. 

1944 valne of the land bronght forward from 
preceding page-$ 31,432.82 

Buildings: 

The replacement cost of the “Car 

House”, less depreciation, is_ $140,400.00 

The reproduction cost of the 
“Repair Shop”, less deprecia¬ 
tion, is_ 108,094.00 

Metal Garage_ 2,318.00 

Metal storage building_ 984.00 

Total present value of the buildings is_ 251,796.00 

Note: 

It is my opinion that the recent improvements 
and additions to the “Car House” should 
reduce the rate of depreciation to 25%, 
which would give a sound value of 
$140,400.00. 

Total Value or Land and Buildings.... $283,228.82 


[ 557 ] 


Offset 

(Opposite VSgr*) 



ft* J*bm mad Valla; Bit*, 
PirUMi, M*1 m 


£ Atm *1,711 »*• ft. 
-495HTW 




Am 131,910 aq. f%* 
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[558] 

1944 

Land and Buildings 
Knightville, South Portland 

Land: 

Frontage valued at $30.00 per front 
foot at 100 ft. depth: 

Lot No. 1—70 ft. at $45.00 per 

front foot at 267 ft. depth. $3,150.00 

Lot No. 2—115 ft. at 60 ft. 

depth at $23.85 per front foot 2,743.00 
Lot No. 3—115 ft. at $23.79 
equals $2,735.00 (triangular 
lot based on higher value at 

70% of rectangle). 1,914.00 

Lot No. 4—Triangular lot 
45.46 ft. frontage at 60 ft. 
depth at $23.85 per front foot 
equals $1,084.22 based on 

higher value 70%- 758.95 

Lot. No. 5—Flats and filled 
land_ 1,326.05 

Total land value_ 


$9,892.00 






Applicant's Exhibit No. 5. 


[559] 

1944 

Land and Buildings 
Knightville, South Portland 

Land value brought forward_ $9,892.00 

Buildings : 

Value of Sub-station_ $14,992.00 

Value of Extension of above_ 2,135.00 

Value of Car House_ 23,743.00 

Total value of buildings_ 40,870.00 

Total Value of Land and Buildings _ $50,762.00 


Note: 

From the total of value, there is deducted 
$16,250.00, the amount received because of 
damage sustained by change of grade of 
Ocean Street, and $10,000.00 for obsoles¬ 
cence caused by change of use of buildings.... 26,250.00 

Total Net Value of Land and Buildings $24,512.00 
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[ 560 ] 


Offset 
(Opposite 


to. S / 

/ 

* _ 


/ « 
/ Ito. J 

1 

/ 

/ 

/.. _ 

/ 

/ 

/ 

/ 

$ 3 

A* 

[ 115 * 
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[561] 

1944 

Land and Buildings 
DUNSTAN, SCARBORO 
Maine. 

Value of land_ $ 300.00 

Value of building.--- 1,500.00 

Total Value of Land and Building _ $1,800.00 

Note: 

Increased value of land owned in 1944 accounts for sales 
of $700, plus present value. 
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Applicant's Exhibit No. 5. 

1944 

VALUES 
of 

Land and Buildings 
Owned by 

CENTRAL MAINE POWER COMPANY 

Land Buildings Total 

Dunstan, Scarboro_ $ 300.00 $ 1,500.00 $ 1,800.00 

West side St. John St inc. 
railroad siding_ 

East side St. John St- 

Forest Ave. & Kennebec St. 
inc. r.r. and dock._ 

Knightville, South Portland 
(Total value of Knightville 
property is $50,762.00 
from which is deducted 
damages $16,250.00 by 
change of grade of Ocean 
St. and $10,000.00 by 
change of use since 1912.) 

Total 1944 Values - $103,654.62 $377,329.00 $454,733.62 

[564] ’ ===== ==== ==== 

The total 1912-1913 valuation of the land and buildings 
owned by Central Maine Power Company, as herein 
described, was three hundred twenty-two thousand seven 
hundred seventy-eight dollars and fifty-seven cents 
($322,778.57). 

The total 1944 valuation of said property is four hun¬ 
dred fifty-four thousand seven hundred thirty-three dollars 
and sixty-two cents ($454,733.62). 

Dated at Portland, Maine, this fourteenth day of 
November, 1944. 

William M. Pennell 


17,541.10 

16,111.00 

33,652.10 

31,432.82 

251,796.00 

283,228.82 

44,488.70 

67,052.00 

111,540.70 

9,892.00 

40,870.00 

24,512.00 
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Transcript of Hearing Before Commission in the Matter 
of Central Maine Power Company Held 
on December 19,1944. 

[ 122 ] 

INDEX 
Exhibits 

Commission’s 

4_ 

(Commission’s Exhibit Number 3 was withdrawn at 
Page 125 of the record.) 

[123] BEFORE THE 

Securities and Exchange Commission 


ForJdent. 

im 

Evidence 

124 

125 


In the Matter 

of 

Centbax, Maine Power Company 


Hearing Boom 562, 

Secnrities and Exchange Commission 
Building, 

Philadelphia, Pennsylvania, 

Tuesday, December 19,1944. 

Met, pursuant to call, at 4:00 o’clock p. m. 

Before: 

Chart.es S. Lobingier, 

Trial Examiner. 

Appearances: 

William F. Scheid, Jr., on behalf of the Securities and 
Exchange Commission. 


File No.54-114. 
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Transcript of Hearing Before Commission. 

[124] Proceedings. 

1 The Examiner: The hearing is resumed in the matter 
of Central Maine Power Company. 

I will hear from Commission’s Counsel. 

Mr. Scheid: We have received a telegram from Mr. E. 
H. Maxcy, counsel for Central Maine Power Company, 
stipulating in regard to the admission in evidence of a 
balance sheet of Portland Railroad Company as at Febru¬ 
ary 1,1912, the balance sheet as at June 30, 1910 and June 
30, 1911, as shown in Moody’s Manual of Railroad and 
Corporation Securities, and the income statements for the 
fiscal years ended June 30, 1905, through 1911, all of Port¬ 
land Railroad Company, as shown in said Manual. 

Counsel for Central Maine Power Company has stipu¬ 
lated tiiat these documents may be introduced as Appli¬ 
cant’s*r Central Maine Power Company’s exhibits. 

(Discussion off the record.) 

Mr. Scheid: Inasmuch as they are not present at the 
hearing to introduce them, Commission Counsel offers the 
aforementioned balance sheets and income statements as 
Commission’s Exhibits 4 and 5. 

The Examiner: Admitted. 

(Commission’s Exhibits Nos. 4 and 5 are received in 
evidence.) 

(Discussion stricken from the record by direction of the 
Trial Examiner.) 

[125] Mr. Scheid: Commission’s counsel wishes to 
withdraw its offer of Exhibit Number 3 which was objected 
to by counsel for Central Maine. 

The Examiner: Very well. Said exhibit is withdrawn. 

(Commission’s Exhibit No. 3 was withdrawn.) 

Mr. Scheid: That is all. 
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Findings and Opinion of the Commission. 

I guess we can close the hearing in this matter now. 
The Examiner: Is there anyone else present who 
desires to be heard in connection with this matter? 

(No response.) 

The Examiner: No response. The hearing is closed. 
(Whereupon, at 4:10 o’clock p. m. the further hearing 
in the above-entitled matter was closed.) 


Findings and Opinions of the Commission, Report of 
Commission to Securityholders Pursuant to Sec. 
11(g) of the Public Utility Holding Company Act 
of 1935, and Order of Commission Approving Plan 
Dated December 19,1944. 

(Mailed for Service March 20, 1944.) 


Findings and Opinion of the Commission. 
[570] SECURITIES AND EXCHANGE COMMISSION 


P 'HTT. ATYRT jPTTT A 


Ik the Matter 
of 

Central Maine Power Company 
File No. 54-114 

(Public Utility Holding Company 
Act of 1935) 


INTEGRATION OF HOLDING COMPANY SYSTEM 

Plan under Section 11(e) Held Necessary to Effectuate 
Provisions of Section 11(b)(1) 

Where a subsidiary of a registered holding company 
is primarily an electric utility company, a plan filed 
by such subsidiary under Section 11(e) of the Act for 
disposition of its interests as an operating lessee of a 
transportation system and as a security holder in a 
transportation company through the termination of the 
lease, the sale of such transportation system and the 
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dissolution of such transportation company approved, 
the Commission finding such plan to he necessary to 
effectuate the provisions of Section 11(h ). 

i 

Plan under Section 11(e) Held Fair and 
Equitable to Security Holders 

Where a subsidiary of a registered holding company 
is lessee of a transportation system and guarantor of 
interest and dividends on the securities of the lessor 
company, a plan filed hy such subsidiary under Section 
11(e) of the Act providing for settlment at termination 
of the lease, for redemption of bonds guaranteed as to 
interest by such subsidiary, for liquidation of capital 
stock guaranteed as to dividends by such subsidiary 
and for the sale of the lessor held fair and equitable to 
the persons affected. 

Jurisdiction as to Sale of Non-Utility Assets and 
Use of Proceeds Therefrom 

Where a subsidiary of a registered holding company 
is required to dispose of its interests in certain non¬ 
utility assets and securities and the proceeds are to 
be used to effect the dissolution of its subsidiary to 
effectuate compliance with Section 11(b), and where 
the proposed sale and use of proceeds constitute an 
integral part of a plan filed pursuant to Section 11(e) 
held transactions proposed are subject to the jurisdic¬ 
tion of this Commission and may not be consummated 
unless found to be fair and equitable to persons affected 
by such plan. 

Appearances: 

E. H. Maxct and Joseph P. Gobham for Central 
Maine Power Company. 

Benjamin B. Simons for Amalgamated Association of 
Street and Electric Kailway and Motor Coach 
Employees of America. 

Thebon A. Woodstjm for Skowhegan Savings Bank, 
et aL 

William P. Scheid, Jb. for the Public Utilities Division 
of the Commission. 
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On November 10, 1944 Central Maine Power Company 
(Central Maine), a subsidiary of New England Public 
Service Company (Nepsco), a registered bolding company, 
filed an application pursuant to Section 11(e) of the Public 
Utility Holding Company Act of 1935 for approval of a 
plan for tbe purpose of effecting partial compliance with 
Section 11(b)(1) of said Act. Tbe plan, as hereinafter 
more fully described, provides for tbe termination of a lease 
under which Central Maine, as lessee, operates a transporta¬ 
tion system owned by Portland Railroad Company [571] 
(Portland), a subsidiary of Central Maine, tbe sale of such 
transportation system, and tbe dissolution of Portland. 
After appropriate notice, including notice to security holders 
of Portland, tbe trustees under mortgages securing tbe Port¬ 
land bonds, tbe Public Utilities Commission of Maine and 
tbe aforementioned companies, a public bearing was held 
on tbe plan. 

Skowhegan Savings Bank, et al, comprising six savings 
banks in tbe State of Maine, holders of 1,170 shares of Port¬ 
land’s capital stock, and tbe Amalgamated Association of 
Street and Electric Railway and Motor Coach Employees 
of America, tbe union representing tbe persons employed 
in tbe operation of tbe transportation system, were granted 
tbe right to be beard as provided in Rule XVII of our Rules 
of Practice and participated in tbe bearing. The Commis¬ 
sion, having examined tbe record, makes tbe following 
findings: 

Description op Portland Central Maine 

Portland is a corporation organized in 1860 under tbe 
laws of the State of Maine to own and operate a transporta¬ 
tion system rendering service in and about the City of 
Portland, Maine. Under date of February 1,1912, Portland 
executed an indenture whereby it leased its transportation 
system, then operating in tbe Cities of Portland, Westbrook, 
South Portland and Saco, and the Towns of Gorham, Cape 
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Elizabeth, Scarboro, Old Orchard, Falmouth, Cumberland 
and Yarmouth in the Counties of York and Cumberland, 
Maine, to Cumberland County Power and Light Company. 
As consideration therefor the lease (as hereinafter more 
fully described) provided that the lessee shall pay as rental 
$500 per year, plus a sum each year sufficient to pay the 
interest on the mortgage indebtedness of Portland, the 
lessor, and a sum each year sufficient to pay dividends at 
the rate of $5 per share on the $100 par value capital stock 
of Portland, Cumberland County Power and Light Company 
operated such transportation system as lessee until 1942, 
when it was merged into Central Maine 1 which has been 
operating such transportation system since that date. Until 
1938 the transportation system was operated exclusively 
as a street railway system. Because of its unprofitableness, 
the railway business was gradually replaced by a system 
of motor buses and was completely abandoned in 1941. The 
bus system now serves Portland, South Portland, West¬ 
brook and Cape Elizabeth. 

Central Maine is primarily an electric utility company 
organized under the laws of the State of Maine, rendering 
electric service in the southern portion of the State of 
Maine, including the City of Portland. From time to time 
Central Maine and its predecessor constituent company, 
Cumberland County Power and Light Company, have 
acquired a substantial part of the outstanding securities of 
Portland 2 and at the present time Central Maine owns 
approximately 36% of Portland’s outstanding bonds and 
49% of its outstanding capital stock. 

Description op the Plan 

The principal provisions of the plan are as follows: 

1. That Portland release Cumberland County Power 
and Light Company, original lessee, and Central Maine, 

1 See Central Maine Power Company ,_S. E. C.-(1942), Holding 

Company Act Release No. 3883. 

2 See Cumberland County Power and Light Company, 7 8. E. C. 452. 


267 


Findings and Opinion of the Commission. 

successor lessee, from all liabilities under the lease and 
effect a final termination thereof. 

2. That Central Maine procure a firm offer to be made 
to Portland by a responsible purchaser for the purchase 
of all the transportation assets owned by Portland. 

3. That Central Maine purchase for $134,364 certain 
real estate, electrical equipment and power lines useful to 
Central Maine in its electric utility business and now owned 
by Portland. 

4. That Central Maine pay to Portland a sum which, 
together with monies belonging to Portland, will be suffi¬ 
cient to provide funds for (a) the call and redemption of the 
3M>% bonds due 1951 (hereinafter described) outstanding 
in the hands of persons other than Central Maine, at the 
principal amount thereof plus interest to July 1, 1945, (b) 
the payment as of the maturity date, November 1, 1945, of 
the 5% bonds (hereinafter described) outstanding in the 
hands of persons other than Central Maine, by payment of 
the principal amount thereof plus interest to said maturity 
date, and (c) the distribution to stockholders of Portland, 
other than Central Maine, of an amount equal to $110 per 
share. 

[572] 5. That Portland take the necessary action to 
effect the payment and retirement of its bonds, the discharge 
of its mortgages and the distribution to its stockholders, 
other than Central Maine, of the sum of $110 per share in 
final liquidation. 

6. That Central Maine save and hold harmless the public 
stockholders of Portland against any and all liabilities of 
any sort, nature or description which may be asserted 
against them or any one of them by reason of any debts, 
obligations or liabilities incurred by or asserted against 
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Portland by reason of any transactions prior to the day 
following the effective date of the proposed termination 
of the lease. 

7. That Central Maine pay the reasonable fees and 
expenses of counsel for Portland for such legal services 
as may be necessary in connection with the proposed plan. 

8. That Central Maine indemnify the tmstee nnder the 
mortgage secnring the 3^% bonds, dne 1951, of Portland 
and all stockholders of Portland against any and all liability 
by reason of its discharging said mortgage. 

Balance Sheet of Portland 

Attached hereto as Appendix A is Portland’s balance 
sheet, as at September 30,1944, showing total assets in the 
amount of $6,685,295. Included in this amount are plant 
and property of $1,560,704, which will be discussed in detail 
below, current assets of $68,193, other miscellaneous assets 
and deferred charges of $191,931 and a claim of $4,864,467 
against Central Maine for property abandoned. In con¬ 
nection with the last item, Central Maine indicates that it 
keeps Portland’s books on the basis most favorable to 
Portland, but that Central Maine does not concede the 
liability as indicated by this item. 

Portland’s liabilities and other credits include $3,645,000 
principal amount of funded debt (consisting of $1,600,000 
principal amount of bonds, due 1951, and $2,045,000 
principal amount of 5% bonds, due 1945) and $1,999,000 
of capital stock represented by 19,990 shares with a par 
value of $100 per share. The earned surplus as at Sep¬ 
tember 30, 1944 is stated at $55,825. Current and miscel¬ 
laneous liabilities aggregate $63,872. Also shown as a 
liability on Portland’s books is the amount of $921,597 for 
buses, garage changes and other property provided by 
Central Maine. 


269 


Findings and Opinion of the Commission. 

Plant and Pbopebty op Portland 

A classification of Portland’s property by primary 
accounts, as at September 30, 1944, appears below: 


Transportation Property: 

Organization, Franchise and 

Permits_ $ 26,505 

Land and Land Eights_ 35,283 

Structures_ 316,059 

Motor Buses_ 839,195 

Shop and Garage Equipment 31,573 

Miscellaneous Equipment.... 1,359 

Total Transportation 

Property_ $1,249,974 

Other Property: 

Land and Land Eights_ $ 82,604 

Structures_ 44,521 

Wharves and Bocks. 6,895 

Substation Structures- 157,047 

Substation Equipment_ 4,411 

Poles and Fixtures. 10,160 

Underground Conduit.... 5,092 

Total Other Property.. 310,730 

Total Plant and 

Property_ $1,560,704 


The carrying value of the transportation property as 
set forth above is based on an inventory at appraised values 
of physical property remaining from the railway opera¬ 
tions on July 1,1941, plus the cost to Central Maine of buses 
and bus equipment. The appraised [573] values of the 
physical property remaining from the railway operations 
were determined on the basis of a 1917 valuation 1 of the 

i Reproduction cost study made in 1917, priced on average levels p-rigti-ng 
for several previous years, as prepared by George E. Haggas, valuation engineer 
of Cumberland County Power and Light Company. 
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entire railway property less retirements based on 1917 
values, pins additions subsequent to that date at Central 
Maine’s cost. The amount in the Plant and Property 
account on July 1, 1941 in excess of the sum of such 
appraised values and the cost of the buses and equipment 
was transferred to the account entitled “Property Aban¬ 
doned by Lessee ’ ’. 

Subsequent to July 1,1941, additions to plant have been 
entered at cost to Central Maine and retirements at the 
appraised values or cost to the acquiring company, which¬ 
ever was applicable, pursuant to the requirements of the 
applicable uniform system of accounts prescribed by the 
Public Utilities Commission of Maine. 

The property listed above as “Other Property” is that 
which Central Maine considers useful in its utility opera¬ 
tions and proposes to purchase from Portland at their 
appraised values less the amounts expended by Central 
Maine on such properties. These properties, including cer¬ 
tain improvements made by Central Maine, were appraised 
by independent real estate experts at $187,005. Central 
Maine’s expenditures for improvements amounted to 
$52,640, and therefore the purchase price is proposed to be 
$134,365. 

No depreciation reserves are set up on Portland’s books. 
However, there appears on Central Maine’s balance sheet, 
as shown in Appendix B, a reserve in the amount of $561,744 
for the replacement of bus property leased, which reserve 
is based upon the estimated life of such property. 

Portland’ s Capital Structure 

Portland’s balance sheet, as at September 30,1944, shows 
the following capitalization and surplus: 


3 Yo% bonds due 1951. 

Amount 

$1,600,000 

% 

28.1 

5% bonds due 1945. 

2,045,000 

35.9 

Total Funded Debt. 

$3,645,000 

64.0 

Capital Stock, $100 par value 

1,999,000 

35.0 

Surplus_ 

55,825 

L0 

Total . 

$5,699,825 

100.0 
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The First Consolidated Mortgage Gold Bonds, bearing 
interest at the rate of 3^% and dne July 1, 1951, are a 
first lien on the properties owned by Portland and are 
callable at their principal amount on any interest date. 
The indenture does not provide for a period of notice before 
calL It is proposed that these bonds be called for redemp¬ 
tion at their principal amount plus interest to July 1,1945. 

The First Lien and Consolidated Mortgage Gold Bonds, 
bearing interest at the rate of 5% and due November 1, 
1945, are secured by a junior lien on the properties owned 
by Portland and by $1,400,000 principal amount of 3%% 
bonds due 1951 pledged as collateral The 5 % bonds are 
callable at 105 on any interest date on 60 days’ notice. 
However, such bonds are due November 1,1945 and are to 
be paid as of that date. Accordingly, sufficient funds for 
their payment at the principal amount plus interest to 
maturity will be deposited with the trustee, The New York 
Trust Company, in order to discharge the lien. 

The $100 par capital stock of Portland is guaranteed a 
dividend of 5% per annum under the terms of the lease. 1 
The plan proposes that Central Maine will pay public stock¬ 
holders $110 per share as a distribution in final liquidation 
to satisfy all their claims. 

[574] The amounts of Portland’s securities held by 
Central Maine and by the public are shown in the following 
table: 

, -P*r or Principal Amount Hel d ■ ■ \ 

/ Central Maine——> ,-Public- N 



Amount 

% 

Amount 

% 

Total 

3%% bonds due 1951 

$ 411,500 

25.7 

$1,188,500 

74.3 

$1,600,000 

5% bonds due 1945— 
Capital Stock, 

898,500 

43.9 

1,146,500 

56.1 

2,045,000 

$100 par value_ 

979,500 

49.0 

1,019,500 

51.0 

1,999,000 

Total _ 

$2,289,500 

40.5 

$3,354,500 

59.5 

$5,644,000 


Central Maine’s Balance Sheet 

Attached hereto as Appendix B is a condensed balance 
sheet of Central Maine as at September 30,1944, per books 

X In carrying oat its guarantee agreement, Central Maine provides a sum 
which is sufficient to pay a dividend of 5% on the stock held by the public. 
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and pro forma, giving effect to the proposed plan. As 
therein indicated, Central Maine will transfer to Portland 
all securities of Portland held by it as follows: 


Principal Carrying 

or Value 

Par Per 

Amount Books 

3y 2 % bonds, due 1951_ $ 411,500 $ 307,529 

5% bonds, due 1945_ 898,500 803,369 

Total Amount of Bonds $1,310,000 $1,110,898 

Less Reserve_ 604,476 

Net Amount of Bonds.. $1,310,000 $ 506,822 

9,795 shares of capital stock 979,500 632,637 

Total_ $2,289,500 $1,139,455 


In addition, Central Maine carries as a deferred asset an 
amount of $921,597 which represents the cost of buses pur¬ 
chased by Central Maine for the account of Portland. 

As provision for the uncollectibility of this deferred 
asset Central Maine has accumulated on its books a reserve 
of $561,744 “for replacement of bus property leased”, such 
amount being based on the estimated life of such property. 1 
Central Maine also has accumulated a reserve in the amount 
of $2,285,235 “for acquisition, or refunding at maturity, of 
bonds of Portland outstanding in the hands of the public”. 

In connection with the proposed transactions Central 
Maine will write off both its investments in the securities 
of Portland amounting to $1,139,455 and its deferred asset 
of $921,597 by corresponding charges to earned surplus. In 
addition earned surplus will be credited in the amounts of 
$561,744 and $2,285,235, representing the elimination of the 
reserves previously mentioned. Upon consummation of the 
subject plan, it is estimated that Central Maine will have 
a loss for tax purposes of at least $3,383,963 which will 

l The lease rental payment from Central Maine to Portland does not include 
reimbursement for depreciation on the property owned by Portland. 
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reduce its Federal income taxes an estimated minimum of 
$3,240,000. 2 It will be noted, as shown in Exhibit B-l . 
attached hereto, that as a result of the proposed trans¬ 
actions, earned surplus of Central Maine will increase 
$1,462,205. 

£575] Income Statement op Central Maine 

Attached hereto as Appendix C is a condensed income 
statement of Central Maine for the twelve months ended 
September 30,1944, per books and pro forma giving effect 
to the proposed plan. As a result of the proposed trans¬ 
actions Central Maine’s gross income before Federal taxes 
on income will decrease $585,692. However, Federal taxes 
on income will be decreased $494,612 resulting in a net 
decrease of $91,080 in both gross and net incomes after 
all taxes. 

The following tabulation sets forth certain earnings 
data with respect to the transportation system now oper¬ 
ated by Central Maine: 


2 Federal Excess Profits Tax Refund Claims-$1,583,315 

Less: Post-War Credit- 115,349 

Net_$1,467,966 

Provision for Federal Taxes on Income for Current and 
Prior Periods_ 1,772,034 

Total_$3,240,000 


1943 


Transportation System—Buses 

Revenues. $1,950,577 

Expenses: 

Transfers from Electric Dept. $ 1,521 

Operation. 783,542 

Maintenance. 107,711 

Provision for Replacement — Leased 

Bus Property. 186,572 

Taxes. 39,107 

Total Expenses. $1,118,453 

Net from Operation of Buses. $ 832,124 

Transportation System—Railway 

Revenues. $ — 

Expenses: 

Transfers from Electric Dept. $ — 

Operation.*.. — 

Maintenance. — 

Taxes. — 

Total Expenses. $ — 


Net from Operation of Railway Department $ — 

Net from Operation of Bus and Railway 
Departments . $ 832,124 

Pensions. $ 50,292 

Rental under Portland Railroad Lease. 217,121 

Total. $ 267,413 

Net Income—Transportation Department.. $ 564,711 


-GG-I -99-1 -W-l-ee- I-tt- I -6ft-I I I 


1942 


1941 


1940 


1939 


$1,463,568 

$ 1,390 

589,420 
62,368 

114,716 
43,617 

811,511 

652,057 


652,057 

51,135 

209,726 

260,861 

391,196 


$ 637,933 

$ 845 

324,056 
36,943 

81,651 

42,310 

$ 485,805 

$ 152,128 

$ 55,81)5 

$ 3,680 

44,693 
15,860 
10,116 

$ 74,349 

$ (18,494) 

$ 133,634 

$ 56,606 

219,442 

$ 276,048 

$ (142,414) 


$ 

201,211 

$ 

- 


116,033 


14,518 


29,964 


9,999 

$ 

170,514 

$ 

30,697 

$ 

344,262 

$ 

39,564 


185,418 

.. 

76,070 


37,511 

$ 

338,563 

$ 

5,699 

$ 

36,396 

$ 

50,287 


295,040 

$ 

345,327 

$ 

(308,931) 


$ 72,343 

$ - 
42,191 
3,523 

14,538 

4,533 

$ 64,785 

$ L558 

$ 452,742 

$ 49,414 

258,584 
106,091 
45,240 

$ 459,329 
$ (6,587) 

$ 971 

$ 44,474 

284,245 

$ 328,719 

$ (327,748) 
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As noted from the above tabulation, in the three-year period 
from 1939 to 1941, the operations of the transportation 
system resulted in heavy losses. In 1938 reconversion from 
railway to buses was inaugurated and in 1941 the system 
was fully converted to buses. In the years 1942 and 1943, 
Portland’s transportation operations, which had increased 
due to full conversion and war-time traffic arising from the 
operation of ship yards, showed substantial profits. 

Summary of Lease Provisions 

The lease entered into between Portland and Cumber¬ 
land County Power and Light Company under date of Feb¬ 
ruary 1, 1912 granted to the latter company, as lessee, for 
a period of 99 years, the use of substantially all the rights, 
privileges, franchises, real and personal property then 
owned or thereafter acquired by Portland. As indicated 
above, Central Maine became the successor lessee. 

The lessee is obligated to pay as rental each year the 
sum of $500 plus an amount sufficient to pay interest on 
the lessor’s obligations and a sum sufficient to pay divi¬ 
dends at the rate of 5% per year on the lessor’s capital 
stock. The lease also provides that in the event [576] that 
additional bonds or stock are issued under and in accordance 
with the provisions of the lease, the sum provided as rental 
shall be increased to the extent of interest or similar divi¬ 
dends upon such additional bonds or stock. However, it 
is expressly provided that the lessee is not obligated to pay 
the principal on such obligation. 

The lease provides further that upon the maturity of 
bonds then outstanding, the lessee shall have the right to 
designate to the lessor the nature and amount of securities 
to be issued by it for the purpose of providing the money 
with which to pay such maturing obligations. Further, the 
lessee covenants and agrees that it will either provide a 
purchaser for the stock, bonds or other obligations desig¬ 
nated by it at a price sufficient to pay, satisfy and discharge 
the maturing obligations, or will itself purchase the same 
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at such price. The lessor also covenants and agrees that 
it will issue and deliver such new bonds or other obliga¬ 
tions and stock as may be required. In regard to the above 
mentioned provisions of the lease the plan states: 

“In the opinion of counsel for Central Maine, 
the legal obligation of the lessee to provide a pur¬ 
chaser for such new securities as may be issued by 
the railroad company (lessor) to refund at maturity 
presently outstanding bonds is limited to securities 
designated by the lessee. The lease does not pro¬ 
vide in terms what action is to be taken by the lessor 
in case the lessee does not exercise such right of 
designation. However, the lease does require the 
lessee to pay as rental the interest on any bonds 
which may be issued to refund existing bond issues 
of the railroad company ... It is obviously impracti¬ 
cable, if not impossible, to refund these bonds. The 
obligations imposed upon the lessee by the terms of 
the lease, make it necessary, as a practical matter 
that Central Maine either purchase the bonds and 
hold them as overdue obligations or in a proposal for 
the termination of the lease and the complete liqui¬ 
dation of the railroad company cause the bonds to 
be paid and retired.’’ 

In regard to termination, the lease provides that at the 
expiration thereof or its earlier termination for any cause, 
the lessee agrees to surrender and deliver to the lessor as 
a going concern, in condition not inferior to that existing 
at the date of the lease, all of the estates and property 
demised, acquired and held under the provisions of the lease 
and all extensions, enlargements, additions and renewals 
thereof and all supplies then on hand and to make all neces¬ 
sary and proper transfers thereof. 1 In this connection the 

i The leasee further covenants and agrees that upon the expiration or earlier 
termination of the lease as aforesaid, the cash and cash assets which will be 
returned and delivered to the railroad company will be not less than the current 
liabilities at that time existing. 
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plan states that in the opinion of counsel for Central Maine 
this provision may be satisfied by the surrender of a bus 
transportation system, and that bus transportation is now 
recognized as adequate and satisfactory. 

The essence of Central Maine ’s petition with respect to 
its construction of the lease, as stated at the hearing, is 
that in 1945 when the 5% bonds are due, or if not in 1945, 
then in 1951, when the 3%% bonds become due, there will 
be an inevitable bankruptcy of Portland if Central Maine 
does not designate the securities to be issued by Portland, 
since the lease does not provide for the issuance of securi¬ 
ties other than those designated by Central Maine. It is 
further contended that bankruptcy will be inevitable even 
if the lease could be construed so as to permit the issuance 
of securities by Portland, in case no securities were desig¬ 
nated by Central Maine, since Portland could not secure 
the approval of the issuance of such securities from the 
Public Utilities Commission of the State of Maine in the 
light of its present asset and earning position. Central 
Maine also contends, as indicated above, that the termina¬ 
tion provisions should be construed to provide for the return 
to Portland at the expiration of the lease merely the bus 
transportation system, and that such system is admittedly 
of insufficient value to cover the outstanding debt of Port¬ 
land, including therein the bonds owned by Central Maine. 

Although it is far from clear that Portland would have 
no claim against Central Maine under the termination pro¬ 
visions for damages representing the difference between 
the value of the bus properties and the value of the trans¬ 
portation system at the date of the lease and that Portland 
does not have the right under the lease to issue securities 
if Central Maine should refuse to designate those securi¬ 
ties, it is clear that important provisions of the lease are 
ambiguous and would furnish the basis of extensive liti¬ 
gation. 

[577] In view of the foregoing, the plan, in effect, pro¬ 
poses to compromise the various claims based on the possible 
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different constructions of the lease and substantially to 
recognize the liability of Central Maine on the basis of a 
construction of the lease adverse to Central Maine. As 
hereinafter indicated, we believe the settlement proposed 
by the plan to be fair and equitable to the persons affected 
thereby. 

Sale of Bus Properties 

The transportation properties of Portland are to be 
sold, under the provisions of the plan, Central Maine having 
invited bids therefor. The highest bid, which was accepted 
by the company, was $1,275,000 tendered by the firm of H. 
E. Salzberg, Inc., which firm operates bus transit lines 
in Lewiston and Auburn, Maine and is not affiliated with the 
Nepsco system. Three other bids were received at prices 
ranging from $752,500 to $929,000. 

For the purpose of securing a purchaser, the sale of 
these properties was advertised in several newspapers and 
prospective bidders were furnished with written data rele¬ 
vant to the transportation business of Portland, including 
information concerning its physical property, revenues, 
labor contracts, inventories, business forecasts and other 
pertinent material. 

Since the sale of these properties is an integral part of 
the plan, such sale is necessarily subject to our jurisdiction 
for the purpose of ensuring fair and equitable treatment to 
the security holders of Central Maine and Portland. It is 
apparent from the facts previously presented that competi¬ 
tive conditions prevailed in this sale and that the price of 
$1,275,000 is not unreasonable. 

Applicable Statutory Standards 

Before we can approve the proposed plan under Section 
11(e) of the Act we must find it necessary to effectuate the 
provisions of Section 11(b) and fair and equitable to per¬ 
sons whom it affects. In addition, we must find that the 
proposed related action satisfies the requirements of other 
applicable provisions of the Act 



279 


Findings and Opinion of the Commission. 

A. Necessity of the Plan 

In connection with our consideration of the necessity of 
the plan, it may be noted, as we have held on several pre¬ 
vious occasions, that, in order to be necessary to effectuate 
the provisions of Section 11(b) of the Act, the action con¬ 
templated by the plan does not have to be the only method 
for effectuating compliance. A plan is “necessary” within 
the meaning of Section 11(e), although it may be one of sev¬ 
eral possible alternatives, if it accomplishes the objectives 
required under Section 11(b) in an appropriate manner. 1 

As we have seen, the consummation of the plan and 
related transactions will result in the disposition by Centra] 
Maine of all of its interest in Portland. In numerous cases 
involving the continued relationship of transportation prop¬ 
erty to an electric utility system we have found that an 
interest in a transportation business was not retainable 
with an integrated public utility system. 2 The considera¬ 
tions which led us to our previous decisions are similarly 
applicable here. Based on the facts in this proceeding we 
find that Central Maine’s interest in the transportation 
business is not retainable under the standards of Section 
11(b)(1). Therefore, we find that the instant proposals 
constitute a suitable means for effectuating the provisions 
of Section 11(b) of the Act and accordingly the plan is 
“necessary” to effectuate the provisions of Section 11(h). 

Obviously, we are here dealing only with the divestment 
of the Portland transportation properties, and nothing 
herein contained shall be construed as limiting any further 
action which the Commission may find necessary to require 
in order to effectuate complete compliance with Section 
11(b) of the Act by the Nepsco holding company system. 

1 Southern Colorado Power Company, -S. E. C.- (1943), Holding 

Company Act Release No. 4501; The United Gas Improvement Co., -S. E. C. 

_(1943), Holding Company Act Release No. 4173, page 11, and cases 

there cited. 

2 Engineers Public Service Company, - S. E. C.- (1942), Holding 

Company Act Release No. 3796; The North American Company, -S. E. C. 

_(1942), Holding Company Act Release No. 3405. 
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[578] B. Fairness of the Flan 

As already noted, the main features of the plan consist 
of the sale of Portland’s transportation properties and cer¬ 
tain other assets and the payment by Central Maine to 
Portland of sufficient cash which, when added to that in the 
hands of Portland, will permit Portland to retire all of its 
bonded indebtedness and pay the public holders of Port¬ 
land’s capital stock the sum of $110 per share. 

Section 11(e) of the Act requires that the plan be fair 
and equitable to the persons affected thereby. The persons 
affected by the instant plan are the security holders of 
Central Maine and the security holders of Portland. 

Inasmuch as the plan provides that the Portland Q-h°/o 
bonds due 1951 will be called for redemption pursuant to the 
provision of the indenture securing such bonds, and inas¬ 
much as the Portland 5% bonds due 1945 are to be retired 
through a payment equal to the principal amount of such 
bonds, plus interest to date of maturity, the plan is clearly 
fair and equitable to the holders of such bonds. 

In order to determine whether the plan is fair and 
equitable to the public holders of Portland’s capital stock, 
$100 par value, it is necessary first to ascertain the nature 
of the rights of such security holders and thereafter to 
determine whether the proposed payment of $110 per share 
constitutes a fair and equitable equivalent of the entire 
bundle of rights applicable to such security. If we assume 
that the lease between Portland and Central Maine has no 
infirmities, it appears that the common stock of Portland 
is entitled to receive a payment of $5 per share per year 
until the year 2011, or for a period of 66 years, and is 
entitled to receive in the year 2011 a return to Portland of a 
transportation system, as a going concern, not inferior to 
that which was demised by Portland in 1912. 
i In regard to the latter right, it appears that its present 
value is relatively insignificant. During the seven-year 
period ending June 30, 1911 the largest amount of net 
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income applicable to the Portland common stock was slightly 
in excess of $95,000. The amount of net income applicable 
to the common stock for the year immediately prior to the 
date of the acquisition of the lease was slightly in excess of 
$91,000. If we were to assume that the transportation prop¬ 
erty which might be returned to Portland at the expiration 
of the lease, in the year 2011, would have reasonably fore¬ 
seeable future earnings applicable to the common stock of 
an amount not less than such earnings immediately prior to 
the time of the execution of the lease, and if the present 
value of such earnings were calculated on the basis of a 
discount rate of 10%, a rate which we believe to be 
extremely favorable from the point of view of the common 
stockholders of Portland, the present value of such right 
would amount to approximately $1,680, or approximately 8 
cents per share. Even if we were to assume that such rea¬ 
sonable future earnings applicable to the common stock 
would increase to as much as $300,000 per year, an eventu¬ 
ality which we regard as highly improbable, the present 
value would amount to approximately $5,560, or approxi¬ 
mately 28 cents per share. 

In determining the value of Portland’s capital stock, 
which arises as a result of the guarantee by Central Maine 
to pay a lease rental which will permit the payment of a 
dividend of $5 per share on.such capital stock, it is necessary 
to determine the present value of such series of payments 
over the 66-year period of the remaining term of the lease. 
In order to make this determination it is first necessary to 
determine the appropriate interest rate at which the series 
of payments should be discounted. 

In our opinion the claim of a Portland stockholder, based 
on Central Maine’s guarantee, is analogous, although 
slightly inferior, to that of a long-term unsecured creditor. 
In this connection it will be noted that Central Maine has 
outstanding several issues of 3^% first mortgage bonds, 
due between the years 1966 and 1972. All of these issues 
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are quoted on the market above their respective call prices 
and indicate that Central Maine’s present secured credit for 
about 25 years bears a risk measured by a yield of approx¬ 
imately 3%. On the other hand, Central Maine’s 5% pre¬ 
ferred stock is presently selling in the market on a yield 
basis of about 4%%. In view of these market prices, it 
appears that an appropriate discount rate to apply now to 
the 66-year unsecured credit of Central Maine would be in 
the neighborhood of 4%. Thus, if the payments of $5 per 
share per year for 66 years were discounted at a 4% rate, 
the present value of such payments would be approximately 
$116 per share. 

[579] As heretofore noted, this computation has been 
based upon the assumption that there were no infirmities in 
the lease between Portland and Central Maine. However, as 
we have also heretofore seen, the lease contains various 
ambiguities which might well be the subject of long and 
vexatious litigations. In view of this fact, it appears that 
the proposed payment of $110 per share is not unreasonable 
and we find that such treatment is fair and equitable. 

We must now consider whether the proposed plan is fair 
and equitable to the security holders of Central Maine. 
Since Central Maine contends that it can effectively termi¬ 
nate the lease when any bonds become due, it might appear 
that the interests of its investors were prejudiced by paying 
$110 per share to Portland’s capital stockholders. How¬ 
ever, the applicant admits that to take such action would 
result in extended and costly litigation which might well 
have a result unfavorable to Central Maine. In view of the 
probabilities of the outcome of such litigation, it appears 
that the price of $110 per share is fair and equitable and 
we so find. 

Pees and Expenses 

1 Proposed fees and expenses to be paid in connection with 
the plan are as follows: 
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Amount 

Central Maine counsel_ $ 11,000 

Portland Railroad counsel.. 2,500 

Tax counsel_ 10,000 

Cost of appraisal. 1,000 

Accounting and clerical. 5,000 

Trustees and fiscal agents_ 5,500 

Printing and mailing_ 1,500 

Revenue stamp on property sales.. 500 

Miscellaneous expenses_ 5,000 

Provision for unforeseen contingencies_ 58,000 

Total _ $100,000 


It appears from the above tabulation that more than 
half of the estimated fees and expenses involve a provision 
for unforeseen contingencies, which has been stated to 
include legal fees and expenses in connection with any liti¬ 
gation resulting from the proposed transactions. Since the 
exact nature and extent of such legal fees and expenses 
cannot be ascertained at this time, it appears appropriate 
to reserve jurisdiction over these and also over the other 
legal fees specified above. The other items of expense do 
not appear unreasonable and shall be ordered approved. 

Proposed Solicitation 

Central Maine proposes that Portland solicit consents 
of holders of Portland’s capital stock to the proposed plan, 
without filing a statement on Form 1J-R-1 pursuant to Rule 
U-62. Since the information required on that form has been 
otherwise supplied during the course of this proceeding, we 
conclude that in this instance the filing of Form TJ-R-1 may 
appropriately be omitted, and we therefore grant the 
requested exemption pursuant to Rule TT-100(a). The 
proxies are proposed to be solicited on the basis of a letter 
from the president of Portland to the stockholders of Port¬ 
land, a notice of meeting, a form of proxy, a copy of the plan 
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(all of which have been filed with us), and a copy of our 
report on the plan. Our report will be issued simultaneously 
with these Findings and Opinion, and we find that the com¬ 
pany’s declaration with respect to the proposed solicitation 
may become effective. 

Other Matters 

Skowhegan Savings Bank, and certain other banks, 
holders of 1,170 shares of the capital stock of Portland, 
have stated on the record that they feel that a price of $110 
per share for their stock is inadequate, although the repre¬ 
sentative of the banks who appeared at the proceeding has 
advised us that he does not wish to file a brief in the pro¬ 
ceeding. However, as we have indicated hereinbefore, we 
believe the proposed payment of $110 per share is fair and 
equitable. In addition it may be noted that any stockholders 
dissenting from the proposed plan will have a right, pur¬ 
suant to Maine statute, to have their stock appraised. Per¬ 
tinent information concerning such rights will be included 
with the other solicitation material to be sent to stock¬ 
holders. 

[580] The Amalgamated Association of Street and Elec¬ 
tric Railway and Motor Coach Employees of America par¬ 
ticipated in the hearing on behalf of the employees connected 
with the transportation system. The association stated that 
it was negotiating with Central Maine in regard to the dis¬ 
position to be made of any employees’ interests in pension 
funds accumulated by Central Maine and Cumberland 
County Power and Light Company for the benefit of these 
employees. Since the hearing we have been informed that 
the negotiations have resulted in an agreement satisfactory 
to both the employees and Central Maine whereby approxi¬ 
mately $63,000 will be paid to the transportation system 
employees having 20 years or more service. We see no 
necessity for adverse findings with respect thereto. 


Findings and Opinion of the Commission. 
Conclusions 

As hereinbefore indicated, we have found the plan to be 
necessary to effectuate the provisions of Section 11(b) and 
fair and equitable to the persons affected thereby in accord¬ 
ance with the requirements of Section 11(e). In the light 
of the foregoing, we make no adverse findings with respect 
to the payment by Central Maine in cash and securities of 
Portland at the termination of the lease, the redemption 
by Portland of its outstanding securities, the indemnifica¬ 
tion of Portland, its stockholders and the trustee under the 
mortgage securing the 5% bonds, and the acquisition by 
Central Maine of certain properties to be used in its elec¬ 
tric business under the applicable provisions of Sections 
9,10 and 12. 

Since certain estimated fees and expenses referred to 
hereinbefore are not definitely known at the present time, 
we will reserve jurisdiction with respect to all fees and 
expenses of counsel in connection with the proposed trans¬ 
actions. 

An appropriate order will issue. 

By the Commission (Chairman Purcell and Commis¬ 
sioners Healy, Pike and McConnaughey), Commissioner 
O’Brien not participating. 

(Seal) 

i 

Orval L. DttBois /s/ 
Orval L. DuBois 

Secretary 
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[581] Appendix A 

PORTLAND RAILROAD COMPANY 
Balance Sheet Per Books as at September 30, 1944 


Assets and Other Debits 

Plant and Property- $1,560,704 

Current assets: 

Cash _ $ 3,093 

Rents receivable _ 65,100 68,193 

Cash with fiscal agents—contra- 2,716 

Deposits in lieu of mortgaged property- 49,765 

Due from Central Maine Power Company, lessee, for 
discount on bonds of Portland Railroad Company.... 134,337 

Property abandoned by lessee. Central Maine Power 
Company _ 4,864,467 

Unamortized debt discount and expense_ 5,113 

Total assets and other debits- $6,685,295 


Liabilities and Other Credits 

First Consolidated Mortgage Gold Bonds 
—3y 2 % due July 1, 1951_ $3,000,000 

Less: Pledge as collateral for 5 % bonds 
due November 1, 1945_ 1,400,000 $1,600,000 

First Lien and Consolidated Mortgage Gold Bonds— 


5% due November 1, 1945- 2,045,000 

Interest accrued on funded debt__ 56,604 

Interest coupons unclaimed—contract.. 2,716 

Buses, garage changes and other property provided 
by Central Maine Power Company_ 921,597 

Due Central Maine Power Company, for settlement 
with Biddeford and Saco Street Railway_ 4,510 

Unadjusted credit _ 43 

Capital stock—(par value $100 per share) issued and 
outstanding 19,990 shares_ 1,999,000 

Surplus- 55,825 

Total liabilities and other credits_ $6,685,295 
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[582] 


Appendix 


B 


CENTRAL MAINE POWER COMPANY 


Condensed Corporate Balance Sheet Per Books as at September 30, 1944 
and Pro Forma Giving Estimated Effect to the 
Proposed Transactions 

Per Books Adjustments Pro Form^ 


ASSETS AND OTHER DEBITS 
Fixed Assets: 

Property, plant and equipment (includ¬ 
ing intangibles): 

Electric properties _ 

Gas properties .. 

Water properties__ 

Property held in fee for future de¬ 
velopment _ 

Total fixed assets. 

Current Assets: 

Cash on demand in banks. 

Cash on hand and working funds. 

Notes and Accounts Receivable (Net).. 
U. S. Treasury Short Term Obligations 
Merchandise, materials and supplies.... 

Other current assets.. 

Total current assets. 

Cash Deposited with Trustees and Fiscal 
Agents—Contra: 

For payment of dividends, bond re¬ 
demptions and interest coupons. 

Employees* U. S. War Bond Fund— 

Contra .. 

Bond Sinking Fund Deposits. 

Investments: 

Securities of affiliates: 

Stocks and bonds of Portland Rail¬ 
road Company .. 

Less: Reserve for investment in 
bonds .......................................... 

Total stocks and bonds of 
Portland Railroad Co. 

Stocks and bonds of other affiliates. 

Other security investments (Net). 

Advances to subsidiaries. 

Total investments . 

Other Assets: 

Federal Excess Profits Tax Refund 

Claims _ 

Post War Credit—Excess Profits Tax. 

Other assets __ 

Total other assets. 

Deferred Charges: 

TJnamortized debt discount and expense 
Bus transportation system substituted 

under Portland Railroad Lease. 

Misce ll a n eous ............................................ 

Total deferred charges- 

Total assets and other debits 


$ 95,516,311 
1,757,293 
191,551 

$ 

134,364 

$ 95,650,675 
1,757,293 

191,551 

1 


3,021,247 


— 


3,021,24} 

$100,486,402 

E 

134,364 

$100,620,76$ 
-r 

$ 

3,929,067 

10,192 

1,065,884 

3,000,000 

1,329,331 

555,090 

$ 

(739,967) 

(2,000,000) 

(32,009) 

$ 

3,189,100 

10,192 

1,065,884 

1,000,000 

1,297,322 

555,090 

F 

9,889,564 

E 

(2,771,976) 

E 

7,117,58$ 

$_ 

874,225 

$_ 



874,225 

$ 

10,489 

$ 

___ 

$ 

10,485 

$ 

183,505 

$ 

— 

$_ 

183,505 

$ 

1,743,531 

$ (1,743,531) 

$ 



604,076 


(604,076) 


- 1 

$ 

1,139,455 

164,500 

30,782 

71,137 

$•(1,139,455) 

$ 

164,500 

30,782! 

71,137 

$ 

1,405,874 

$ (1,139,455) 

$ 

266,419] 

-1 

j 

$ 

280,661 

385,696 

$ 

1,583,315 

(115,349) 

$ 

1,583,315 

165,312 

385,696 

$ 

666,357 

F 

1,467,966 

$ 

2,134,323 

$ 

1,787,545 

$ 

— 

$ 

1,787,545 


921,597 

722,578 


(921,597) 


722,578 

F 

3,431,720 

F 

(921,597) 

F 

2,510,123 

$116,948,136 

$ (3,230,698) 

$113,717,438 
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£582} Appendix B 

CENTRAL MAINE POWER COMPANY 
Condensed Corporate Balance Sheet Per Books as at September 30, 1944 
and Pro Forma Giving Estimated Effect to the 
Proposed Transactions 

LIABILITIES AND OTHEB CREDITS Per Books Adjustments Pro Forma 
Funded Debt: 


Bonds: 


First and General Mortgage Bonds: 
Series H—3%% due Aug. 1, 1966 
Series J—3%% due Dec. 1, 1968 
Series L—3%% due Oct. 1, 1970 
Series M—3%% due Sept. 1, 1972 

$ 13,361,500 
4,500,000 
20,350,000 
12,500,000 

$ 

— 

$ 13,361,500 
4,500,000 
20,350,000 
12,500,000 

Total mortgage debt. 

Serial Notes due 1945-1952. 

$ 50,711,500 
3,750,000 

$ 


$ 50,711,500 
3,750,000 

Total funded debt. 

$ 54,461,500 

$ 

— 

$ 54,461,500 

Current and Accrued Liabilities: 

Serial notes—due 12/1/44 and 6/1/45 

Accrued rental of leased property- 

Provision for Federal taxes on income 

for current and prior years- 

Other .......................................................... 

Total current and accrued 

liabilities_ .. 

Dividends, Bond Redemptions and Inter- 

$ 500,000 

92,750 

2,487,600 

1,554,651 

$ 4,635,001 

$ 874/225 

$ — 

(65,100) 

(1,772,034) 

(8,790) 

$ (1,845,924) 

$ — 

$ 500,000 

27,650 

715,566 

1,545,861 

$ 2,789,077 

$ 874/225 

Employees* IT. S. War Bond Fund— 

$ 10,489 

$ 

_ 

$ 10,489 

Reserves: 

Depreciation—Electric, gas and -water 

$ 13,571,313 

$ 


$ 13,571,313 

For acquisition, or refunding at matu¬ 
rity, of bonds of Portland Railroad 
Co. outstanding in hands of public 

2,285,235 


(2/285,235) 


For replacement of bus property leased 

561,744 


(561,744) 

— 

Other reserves . 

310,095 


— 

310,095 

Total reserves - 

Unadjusted credits .... 

$ 16,728,387 
$ 32,361 

$ (2,846,979) 

$ — 

$ 13,881,408 
$ 32,361 

Capital Stock and Surplus: 

Preferred stock: 4 

7% Preferred cumulative ($100 par 
value 111,231 shares). 

$ 11,123,100 

$ 


$ 11,123,100 

6% Preferred cumulative ($100 par 
value 5,713 shares). 

571,300 



571,300 

$6 Dividend series—cumulative ($100 
par value 79,191 shares)_ 

7,919,100 


- 

7,919,100 

5% Dividend series ($50 Preferred 
21,518 shares) - - 

1,075,900 


- 

1,075,900 

Total preferred stock_ 

$ 20,689,400 

$ 

— 

$ 20,689,400 

Common stock ($10 par value 1,316,583 
shares) 

13,165,830 


- 

13,165,830 

Total capital stock__ 

$ 33,855/230 

$ 

— 

$ 33,855/230 

Surplus: 

Capital surplus _ 

448/255 


— 

448/255 

Earned surplus_ 

5,902,688 


1,462,205 

7,364,893 

Total capital stock and sur¬ 
plus . . . ... 

1 Total liabilities and other 

credits 

$ 40/206,173 

$116,948,136 

$ 1,462/205 

$ (3/230,698) 

$ 41,668,378 

$113,717,438 


«.v* 


I 

4 

4 


- H 


4 ’ 


4 



«i 




V 


fl 


4 

« 




4' 

4 

4 




4 


■* 
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CENTRAL MAINE POWER COMPANY 

Analysis of Adjustments Affecting Earned Surplus 
as at September 30, 1944 

Contribution of Portland Bonds held by Central Maine: 

3%% bonds due 1951....__ $ 307,529 

5% bonds due Nov. 1, 1945_ 803,365 

Gross carrying value of Portland Bonds. $1,110,894 

Less: Beserve for investments in Portland Bonds. 604,076 

Net carrying value of Portland Bonds- 

Contribution of Portland capital stock held by Central Maine—9,795 shares 

—carrying value_ 

Contribution of claim against Portland representing cost of buses purchased 

for Portland...... 

Payment to Portland of an amount equal to the discount on its bonds in 

accordance with terms of lease.... 

Estimate of expenses including trustee’s fees. 

Payment to Portland to Retire Securities: 

Cost of retiring publicly-held securities of Portland: 

3%% bonds due 1951 at principal amount plus interest to 

July 1,1945.... 

5% bonds due Nov. 1, 1945 at principal amount plus 
interest to ma turity.......«• ..................... 

10,195 shares of capital stock at $110-- 

Total___ $3,584,035 

Assets of Portland available for retirement of 
securities: 

Bond discount due from Central Maine.... 

Accrued rentals due from Central Maine.. 

Properties to be purchased by Central 
Mn e .......................................................... 

Bus transportation system to be sold 

(nominal) .. 

Cash on hand and in hands of trustees. 

Materials and supplies to be purchased 

from Central Maine_ 

Total__ 


$1,230,097 

1,232,488 

1,121,450 


$139,450 

65,100 

134,364 

900,000 

52,858 

( 32,009) 


i o*:q 

•••«««•• ••••«••• ■•••■ ■■■■■■■■■■■ ■«««JL y M 1/ ^7 y § \J 

Net payment required by Central Maino to retire securities 
Total of above. 


Less: Book reserves provided by Central Maine: 

For acquisition and cancellation of publicly-held 

securities _ 

For cancellation of bus transportation system.. 

Total above reserve- 

Net book cost before taxes---.... 


$2,285,235 

561,744 


Leu: Tax reductions: 

Refund claim—Federal Excess Profits Tax 


Less Post-War Credit Excess Profits Tax._ 

Reduction of Provision for Excess Profits Tax for 1944 

Estimated Minimum Tax Reductions._ 

Net addition to earned surplus- 


$1,583,315 

115,349 

$1,467,966 

1,772,034 


$ 506,818 
632,637 

I 

921,597 


139,45i 

100,00 


2,324,272 

$4,624,774 


2,846,97fi 

$1,777,795 


3,240,000 

$1,462,205 
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[584] Appendix C 

CENTRAL MAINE POWER COMPANY 

Condensed Income Statement Per Books for the Twelve Months Ended 
September 30, 1944 and Pro Forma Giving Estimated Effect 
to the Proposed Transactions 

Effect of 


Operating Revenues_ 

Operating Expenses: 

Maintenance- 

Depreciation—regular_ 

Provision in connection with leased prop¬ 
erty: 

Replacement of bus property- 

Rental of leased property- 

Taxes (other than Federal income taxes) 
Provision for uncollectible accounts- 

Less: Expenses allocated to construction_ 

Total operating expenses- 

Net Operating Revenues- 

Non-Operating Income: 

Interest on bonds of Portland Railroad Co. 

Other—net _ 

Total non-operating income- 

Gross Income before Federal Income Taxes 

j 

Fixed Charges- 

Net Income before Federal income taxes_ 

Provision for Federal income taxes and 
acceleration of amortization of debt dis¬ 
count and expense: 

Acceleration of amortization of debt 

discount and expense- 

Federal income tax (normal and surtax) 

Federal excess profits tax_ 

Federal capital gains tax- 

Total charges_ 

Net Income- 

Appropriations of Net Income: 

Preferred stock dividend--- 

Amortization of investment in Portland 

Railroad bonds- 

Amortization of intangibles_ 

Common stock dividend_ 

i 

Total appropriations of net income 
Earnings retained- 


Per Books 

Proposed 

Transactions 

Pro Forma 

$17,188,150 

$(2,005,630) 

$15,182,520 

$ 4,885,547 
955,457 
1,645,543 

$ (887,454) 
(152,626) 

$ 3,998,093 
802,831 
1,645,543 

171,392 

236,386 

1,686,159 

18,344 

(171,392) 

(236,386) 

(31,408) 

1,654,751 

18,344 

$ 9,598,828 
12,914 

$(1,479,266) 

$ 8,119,562 
12,914 

$ 9,585,914 

$(1,479,266) 

$ 8,106,648 

$ 7,602,236 

$ (526,364) 

$ 7,075,872 

59,328 

(59,328) 

— 

(5,361) 

— 

(5,361) 

$ 53,967 

$ (59,328) 

$ (5,361) 

$ 7,656,203 

$ (585,692) 

$ 7,070,511 

2,182,016 

— 

2,182,016 

$ 5,474,187 

$ (585,692) 

$ 4,888,495 


$ 102,823 

S90,000 
1,279,876 
6,120 

$ 

(494,612) 

$ 102,823 

890,000 
785,264 
6,120 

$ 2,278,819 

$_ 

(494,612) 

$ 1,784,207 

$ 3,195,368 

$_ 

(91,080) 

$ 3,104,288 

$ 1,341,836 

$ 

— 

$ 1,341,836 

200,000 

260,981 

592,463 


(200,000) 

260,981 

592,463 

$ 2,395,280 

$_ 

(200,000) 

$ 2,195,280 

$ 800,088 

$ 

108,920 

$ 909,008 
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'Order of Commission Approving Plan, Dated 
December 19, 1944. 

UNITED STATES OF AMERICA 
Before the Securities and Exchange Commission 

At a regular session of the Securities and Exchange Com¬ 
mission held at its office in the City of Philadelphia, 
Pa., on the 19th day of December, 1944. 


Order Approving Plan. 


Central Maine Power Company, a subsidiary of New 
England Public Service Company, a registered holding com¬ 
pany, having filed a plan with respect to its direct subsidi¬ 
ary, Portland Railroad Company, pursuant to Section 11(e) 
of the Public Utility Holding Company Act of 1935 provid¬ 
ing for the release by Portland Railroad Company of Cum¬ 
berland County Power and Light Company, original lessee, 
and Central Maine Power Company, successor lessee, from 
all liabilities under a lease by which Central Maine Power 
Company, as lessee, operates a transportation system 
owned by Portland Railroad Company, the sale of such 
transportation system, the purchase by Central Maine 
Power Company from Portland Railroad Company for 
$134,364 of certain real estate, electrical equipment and 
power lines now owned by Portland Railroad Company, the 
call and redemption of the 3%% First Consolidated Mort¬ 
gage Gold Bonds due July 1, 1951 at the principal amount 
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plus interest to July 1, 1945, the payment of the 5% First 
Lien and Consolidated Mortgage Gold Bonds due November 
1, 1945 at the principal amount thereof plus interest to 
November 1,1945, the payment to holders (other than Cen¬ 
tral Maine Power Company) of the capital stock of Port¬ 
land Railroad Company of $110 per share, the indemnifi¬ 
cation of the public stockholders of Portland Railroad 
Company against any and all liabilities which may be 
asserted against them or any one of them by reason of 
any debts, obligations or liabilities incurred by or asserted 
against Portland Railroad Company by reason of any 
transactions prior to the day following the effective date 
of the termination of the lease, the indemnification of the 
trustee under the mortgage securing the 3M>% First Con¬ 
solidated Mortgage Gold Bonds due July 1, 1951 and all 
stockholders of Portland Railroad Company against any 
and all liability by reason of the discharge of said mortgage, 
the payment of certain fees and expenses and the solicita¬ 
tion by Portland Railroad Company of the holders of its 
capital stock for proxies approving the proposed transac¬ 
tions ; and 

A public hearing having been held after appropriate 
notice and the Commission having considered the record 
and having made and filed its Findings and Opinion herein; 

It is ordered that said plan be and the same hereby is 
approved, subject to the terms and conditions per scribed in 
Rule U-24, and the reservation of jurisdiction hereinafter 
indicated. 

It is further ordered that jurisdiction is hereby reserved 
with respect to fees and expenses of counsel and all other 
items of expense covered by the provision for unforeseen 
contingencies. 

By the Commission. 

Orval L. DuBois /s/ 


(Seal) 


Orval L. DuBois 

Secretary 
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> 
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Report of Commission to Securityholders Pursuant to 
Sec. 11(g) of the Public Utility Holding 
Company Act of 1935. 

[585] SECURITIES AND EXCHANGE COMMISSION 

P tTTT ADTiT .’PTTT A 


In the Mattes 
of 

Central Maine Power Company 
File No. 54-114 

(Public Utility Holding Company Act 
of 1935) 


To the Holders of the $100 Par Value Capital Stock of 
Portland Railroad Company 

Introduction 

This report is addressed to you as holders of the $100 
par value capital stock of Portland Railroad Company 
(Portland) by the Securities and Exchange Commission. 
This Commission is a Federal agency created by Congress 
in 1934. The Public Utility Holding Company Act of 1935, 
which this Commission administers, requires it to submit 
a report to you to assist you in determining whether or not 
to vote in favor of the proposed plan to terminate the lease 


r 



Report of Commission to Securityholders, etc. 

of Portland’s transportation system to Central Maine Power 
Company (Central Maine), to sell the transportation sys¬ 
tem and to dissolve Portland. 

i This plan has been filed with the Commission by Central 
Maine under Section 11(e) of the Public Utility Holding 
Company Act and has been found by this Commission to be 
necessary to effectuate the provisions of Section 11(b)(1) 
which requires that this Commission shall order each regis¬ 
tered holding company and each subsidiary company thereof 
to limit in certain respects the operations of the holding 
company system. We have found that Central Maine’s 
interest as operating lessee of the transportation system 
and as holder of securities of Portland is not economically 
necessary or appropriate to the operations of the integrated 
utility system or systems of New England Public Service 
Company of which Central Maine is a subsidiary. 

Proposed Plan 

Under the proposed plan, Portland will terminate the 
lease, sell its assets and pay the following amounts to its 
security holders (other than Central Maine): 

1. To the holders of 3^% First Consolidated 
Mortgage Gold Bonds due July 1, 1951—principal 
amount plus interest to July 1, 1945. (These bonds 
are callable at their principal amount on any interest 
date.) 

2. To the holders of 5% First Lien and Consoli¬ 
dated Mortgage Gold Bonds due November 1,1945— 
principal amount plus interest to November 1, 1945. 
These bonds are to be paid as of their maturity date. 

3. To the holders of $100 par capital stock of 
Portland—$110. 

Fairness to Security Holders of Portland 

The above-mentioned bondholders of Portland are receiv¬ 
ing under the plan the full amount due to them, in our 
opinion, in accordance with their contract rights. 
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The amount to be paid to the holders of the $100 par 
capital stock is based on a proposed settlement between 
Central Maine and Portland at the termination of the lease. 
Central Maine has contended that it does not have certain 
liabilities to Portland under the lease. We have found that 
the lease is not clearly drawn and that there are ambiguities 
therein, and that this plan is in effect an offer by Central • 
Maine to settle by compromise the differences of opinion in 
regard to the construction of the lease. It should be noted 
that Central Maine has recognized and is paying a sum 
sufficient to cover substantially all of its liability, even if a 
construction of the lease were assumed [586] which is most 
favorable to the security holders of Portland. We have 
found this plan to be fair and equitable to the persons 
affected thereby. 

Conclusion 

The security holders of Portland have the right under 
Maine laws to have their stock appraised and receive an 
amount for their stock based on such appraisal. Although 
this Commission has found the plan fair and equitable, 
whether or not any security holder should vote in favor of 
the plan or choose to exercise his rights under the appraisal 
statute or by other means should be determined by his inde¬ 
pendent judgment. It is suggested that you give this matter 
your immediate attention and that you sign and mail the 
enclosed proxy, being sure to indicate thereon how you pro¬ 
pose to vote. A copy of this Commission’s Findings and 
Opinion in this matter will be sent to you, free of charge, 
at your request addressed to the Secretary, Securities and 
Exchange Commission, 18th and Locust Streets, Philadel¬ 
phia 3, Pa. 

By the Commission (Chairman Purcell and Commis¬ 
sioners Healy, Pike and McConnaughey), Commissioner 
O’Brien not participating. 

Obval Lu DtjBois /s/ 

Orval L. Dubois 

Secretary 


(Sisal) 
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Memorandum Opinion and Order Denying Petition for 
Modification of Order Approving Plan. 

(Endorsed, Mailed for Service, November 28, 1951.) 
£587 J (Holding Company Act Release No. 10895) 

UNITED STATES OF AMERICA 

BEFORE THE 

SECURITIES AND EXCHANGE COMMISSION 
November 28, 1951. 


In the Matter 

of 

Central Maine Power Company 

(File No. 54-114) 

(Public Utility Holding Company 
Act of 1935) 


We have for consideration a petition, with supporting 
brief, filed on behalf of Skowhegan Savings Bank, et al., 
common stockholders of Portland Railroad Company 
(“Portland”), a former subsidiary of Central Maine Power 
Company “Central Maine”)? which in turn is a subsidiary 
of New England Public Service Company, a registered hold¬ 
ing company. The petition requests that we reconsider and 
modify our Order of December 19,1944 approving the plan 
of Central Maine for the dissolution of Portland 1 by annex¬ 
ing a condition that the rights of nonassenting stockholders 
in the premises remain in full force and effect notwithstand- 


1 Central Maine Power Company, 17 S. E. C. 729 (1944). 
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ing the provisions of the plan, or any prior order herein and 
if that relief cannot be granted, that we reopen the pro¬ 
ceedings for the purpose of considering onr jurisdiction 
over the subject matter, the fairness of treatment accorded 
the common stockholders of Portland and the proper steps 
to be taken for enforcement of the Plan. 2 

A brief has been filed by Central Maine in opposition to 
the petition, and a reply brief has been filed by petitioners. 
Also, petitioners have requested oral argument. We believe 
that petitioners have had ample opportunity to present 
their views in this matter and that oral argument is not 
necessary for a consideration and disposition of the petition. 
We shall, therefore, deny their request. Turning to the 
merits of the petition, the relevant facts are as follows: 

On December 19, 1944, we approved a plan of Central 
Maine, designed to effectuate the requirements of Section 
11(b)(1) of the Act, which provided, inter alia , for the 
termination of a 99-year lease under which [588] Central 
Maine, as lessee, operated a transportation system owned by 
Portland,* the sale of the transportation system to a third 
party, the distribution to stockholders of Portland (other 
than Central Maine) of a liquidating dividend amounting to 
$110 per share, and the liquidation and dissolution of Port¬ 
land. The plan further provided that it should be subject 

2 A considerable period has elapsed since the petition was filed. 
For reasons beyond the Commission’s control we have not been 
able to pass on the petition until now. However, petitioners have 
not been prejudiced by the delay. Any judicial relief they may seek 
from our order herein is still available and Central Maine is in 
possession of assets more than sufficient to satisfy any award which 
a court might make. 

* The lease in question was executed in 1912 between Portland 
and Cumberland County Power and Light Company which company 
operated the transportation properties until 1942 when it was 
merged with Central Maine. Under the terms of the merger, Cen¬ 
tral Maine became the assignee of the Portland lease and agreed 
to assume the liability of its predecessor with respect thereto. 
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to the approval of Portland’s common stockholders, and onr 
Opinion and Report as well as the solicitation material 
called attention to the fact that under Maine Law dissenting 
stockholders 4 had the right to have their stock appraised in 
lien of accepting the amount provided in the plan. As indi¬ 
cated, the Commission submitted a Report, pursuant to 
Section 11(g) of the Act, to the stockholders of Portland to 
assist them in determining whether or not to vote in favor 
of the plan. The requisite majority of stockholders approved 
the plan and it was consummated on December 29, 1944. 5 
The plan contained no request for court enforcement but 
did contemplate the enforcement of the plan through 
normal corporate action. 

Petitioners were granted the right to be heard and par¬ 
ticipated in the hearing before us with respect to the plan. 
They objected to the plan solely on the ground that the 
compensation proposed to be paid the common stockholders 
of Portland was inadequate and requested that we do noth¬ 
ing to limit the enforcement of their rights. For reasons 
best known to the petitioners they decided to attack the 
entire transaction in the Maine Court rather than pursue 
their right of appraisal, and out of this decision the ensuing 
litigation developed. Moreover, they made no attempt to 
seek a review of our Order, under Section 24(a) of the Act, 
but proceeded to attack our Order collaterally. 

On February 3,1945, petitioners brought a Bill in Equity 
in the Supreme Judicial Court of Maine seeking to set aside 


4 Central Maine owned 49 of the common stock of Portland. 

5 The Stockholders’ meeting was held December 28,1944. There 
were represented at the meeting 14,485 shares out of a total of 
19,990. 13,735 shares of stock, of which 9,795 were owned by Cen¬ 
tral Maine, voted in favor of the plan. 750 shares, including the 
shares held by petitioners, voted in the negative. 
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our Order of [589] December 19,1944.® In September 1947, 
Chief Jnstice Sturgis, sitting as a single Jnstice, issned an 
Opinion in which he sustained all the transactions but dis¬ 
agreed with the Commission’s findings that the payment of 
$110 per share to the stockholders of Portland was adequate 
compensation for the rights which they had given up. The 
Court computed the value of the Portland common stock at 
$119.25 per share and directed that Central Maine pay peti¬ 
tioners the difference between the Court’s valuation and 
the $110 per share approved by us, together with an attor¬ 
ney fee for their counsel. Petitioners appealed from this 
decision to the Supreme Judicial Court of Maine (sitting 
as an appellate court). In February 1949, the Appellate 
Court issued its Opinion directing that the case be remanded 
to the sitting Justice with instructions to dismiss the case 
for want of jurisdiction. 7 The reasoning of the Appellate 
Court was that the jurisdiction of this Commission was 
plenary, subject only to review by the Federal Courts and 
that under the decision of the Supreme Court of the United 
States in Schwabacher v. United States , 8 which had been 
handed down subsequent to the Commission’s decision, the 
pursuance of remedy in the State Court was not permis¬ 
sible ;® that on the other hand it was the duty solely of this 

8 On February 15, 1945, Maurice A Bowers and Theron A 
Woodsum, also stockholders of Portland, filed a petition in the 
United States Circuit Court of Appeals for the First Circuit for 
review of the Commission’s Order. Mr. Woodsum had represented 
the petitioners herein before us in the proceeding on the plan. 
Counsel for Messrs. Bowers and Woodsum in the Federal Court is 
the same attorney who represented petitioners in the State Court. 
When the State Court declined to proceed with the hearing during 
the pendency of the proceeding in the Federal Court, the stock¬ 
holders filed a motion to dimiss their petition for review in the 
Federal court, and the Court dismissed said petition. 

7 Auburn Savings Bank v. Portland Railroad Company, 65 Atl. 
(2d) 17 (1949). 

8 334 U. S. 182. 

8 Had petitioners resorted to their appraisal rights under the 
Maine law rather than to a plenary suit to set aside the entire 
transaction, their right of appraisal might have been effectuated 
prior to the handing down of Schwabacher decision. 
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Commission to determine the rights of the stockholders of 
Portland. Petitioners filed a petition for certiorari in the 
Supreme Court of the United States which was denied on 
October 10,1949 and a petition for rehearing was denied on 
November 14, 1949. 10 

[590] Petitioners, then filed the present petition request¬ 
ing that we modify our Order of December 19,1944 so as to 
provide, in effect, that rights of nonassenting stockholders 
were unaffected by the plan, or any prior order herein, 
or that we reopen the proceedings for reconsideration, 
among others, of the fairness of the treatment accorded 
common stockholders of Portland. 

Central Maine in its brief takes the position that the 
petition should be dismissed on the ground that every 
contention raised by petitioners has been definitely decided 
either by this Commission in its Findings, Opinion and 
Order herein, or by the Maine Appellate Court whose juris¬ 
diction the petitioners invoked. Central Maine further 
argues that there is no proof of any impropriety or fraud 
in issuance of our Order sought to be reviewed; that peti¬ 
tioners had full opportunity to present all considerations 
now advanced at the hearings on the plan and that they 
delayed an unreasonable time in seeking to attack our 
Order. 

Petitioners have raised issues as to the interpretation 
of our Opinion, Order and Report herein as they affect 
nonassenting stockholders. Also, although they did not 
themselves seek to exercise their appraisal rights, they 
suggest that we might have reached a different result if 
we had been advised that the Maine courts could not give 
rights of appraisal to nonassenting stockholders. 

We shall first take up the contention of petitioners that 
we intended to and did in fact reserve to nonassenting 
stockholders of Portland the enforcement of their equitable 
rights as well as appraisal rights as an alternative to accept- 

10 Auburn Savings Bank v. Portland Railroad Company , 338 
U. S. 831, 881. 
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ance of the plan. This contention is based npon the follow¬ 
ing sentence from our Section 11(g) Report to Portland’s 
common stockholders: 

“Although this Commission has found the plan fair 
and equitable, whether or not any security holder 
should vote in favor of the plan or choose to exer¬ 
cise his rights under the appraisal statute or by 
other means should be determined by his independent 
judgment.” (Emphasis supplied.) 

Petitioners argue that the words “or by other means” refer 
to procedure other than appraisal which might be avail¬ 
able to determine rights of nonassenters and that we 
declined to consider the objections of dissenting stock¬ 
holders because we thought we could relinquish jurisdiction 
over such matters to the state courts. This argument does 
not reflect our intention and it also rests upon an erroneous 
assumption. We had no specific procedure in mind by these 
words. We are not experts in local Maine law, and we had 
no record upon which to decide what remedies apart from 
the conventional right of appraisal might be available to 
dissenters in that jurisdiction. The phrase “or by other 
means” was inserted so as not to limit security holders to 
appraisal if the jurisdiction in fact afforded other or 
additional relief. 

[591] More important, however, petitioners have mis¬ 
construed the purport of our Findings and Section 11 (g) 
Report. We do not regard a provision for appraisal rights 
under Maine law as affecting the extent of our responsi¬ 
bility to be satisfied that the plan was fair and equitable 
to every interest affected. In our Opinion we specifically 
found that the proposed payment of $110 per share was 
fair and equitable both to the stockholders of Portland and 
to Central Maine, representing the equitable equivalent of 
the rights to be surrendered by the Portland stockholders 
under the plan. While we may have believed, as indicated 
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in the report, that certain other rights of dissenting stock- 
holders under state law might survive consummation of 
the plan, that belief did not enter into the basic finding of 
equitable equivalence between the securities eliminated and 
the payment provided, and our finding of fairness was in 
no way based upon the existence of appraisal rights or 
other state remedies. 

Basically, the petition constitutes a request that we 
reconsider the question of fairness, along with our holding 
that elimination of the guaranty was an appropriate step 
in the simplification of Central Maine’s corporate structure 
in compliance with Section 11 of the Act. There have been 
no facts adduced which would justify a modification of our 
Order approving the plan. We found, as set forth in our 
previous opinion, that the real value of Portland’s common 
stock lay in the guaranty by Central Maine of a rental which 
would permit the payment of annual dividends of $5 per 
share during the term of the lease, or for a period of 66 
years. We computed this value to be $116 per share. How¬ 
ever, we pointed out that the lease contained various 
ambiguities which might well be the subject of long and 
vexatious litigation, and in view of this, we found $110 
per share to be fair and equitable to Portland’s public 
stockholders. We also found that Central Maine’s interest 
in the transportation business was not retainable under the 
standards of Section 11 (b) (1) of the Act and that the 
company’s proposals, including the elimination of the 
guaranty, constituted a suitable means for effectuating the 
provisions of Section 11 (b) of the Act. 

We recognize that a different result was reached by 
Chief Justice Sturgis. He expressed the opinion that the 
existence of infirmities in the lease did not justify decreas¬ 
ing the amount to be paid to stockholders. Using the same 
discount rate of 4% that had been used by the Commission, 
the Court found that the present value of the annuity was 
$116.75 rather than $116. The Court also concluded that 



Memorandum Opinion and Order Denying Petition for 
Modification of Order Approving Plan. 


the stockholders were entitled to the next semi-annual divi¬ 
dend of $2.50, making a total of $119.25 per share. In 
re-examining the record, we have carefully considered the 
views of the Chief Justice, but see no reason for altering 
our previous finding on valuation. Obviously, in the field 
of valuation where mathematical certitude cannot be 
achieved, courts and commissions may reach different 
results on similar facts. The fact remains that it is our 
primary duty and responsibility, subject only to review by 
the Federal Courts, to make the determination in accord¬ 
ance with our informed judgment. 

[592] After careful consideration, we find nothing in the 
arguments presented, the facts alleged and the record here¬ 
tofore made before us which would cause us to find that the 
$110 per share approved by us for the public holders of 
Portland’s common stock was not fair and equitable, 11 and 
we are satisfied that our Order of December 19,1944 in this 
matter should not be disturbed. We have examined all 
other contentions of petitioners contained in their brief and 
find them to be without merit. 

Accordingly, for the reasons stated, the petition is 
denied; and to that effect 

It is so ordered 

By the Commission (Chairman McDonald and Com¬ 
missioners McEntire, Rowen, and Millonzi), Vice Chairman 
Cook being absent and not participating. 


(Sear) 


/s/ Orval L. DuBois, 

Orval L. DuBois, 
Secretary, 


11 Since we dispose of the petition! upon these grounds, it is not 
necessary for us to decide what the result would be if we were 
required to reopen these proceedings and determine an appropriate 
discount rate based upon present money rates. 


304 


Motion of Central Maine Power Company for 
Leave to Intervene. 

United States of America, 

UNITED STATES COURT OF APPEALS, 
For the District of Columbia Circuit. 


Skowhegan Savings Bank, Auburn 
Savings Bank and Eastport Savings 
Bank, 

Petitioners, 

vs. 

Securities and Exchange Commission. 


To the United States Court of Appeals for the District of 
Columbia Circuit: 

Now comes Central Maine Power Company, a corpora¬ 
tion dnly organized and existing under the laws of the 
State of Maine and having its principal office at 9 Green 
Street, Augusta, Maine, and, in accordance with the Rules 
of this Court, Title VIII, Rule 38(c), moves that it he 
allowed to intervene in the above entitled proceedings; and, 
as a concise statement of the nature of its interest and the 
grounds upon which intervention is sought, alleges: 

(1) Central Maine Power Company (hereinafter called 
“Central Maine”) is primarily an electric public utility 
subsidiary of New England Public Service Company, a 
public utility holding company duly registered under the 
Public Utility Holding Company Act of 1935 (hereinafter 
called the “Act”), and is the corporation of that name 
referred to in the pending petition for review. 
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(2) On November 10,1944, Central Maine submitted to 
the Securities and Exchange Commission (hereinafter 
called the “Commission”) a plan (hereinafter called the 
“Plan”) under Section 11(e) of the Act with respect to 
Central Maine and Portland Railroad Company (herein¬ 
after called the “Railroad Company”), a “subsidiary” of 
Central Maine, and believed by it to be necessary and 
appropriate to comply with the provisions of Section 
11(b)(1) of said Act. The proceedings of the Commission 
had on said Plan appear in its File No. 54-114. 

(3) On November 20, 1944, the Commission ordered 
notice of a public hearing on said Plan to be held on Decem¬ 
ber 7, 1944. 

(4) Notice having been duly given in accordance with 
said Order, hearing was had before the Commission on 
December 7, 1944, at which these Petitioners were repre¬ 
sented and were granted limited participation in accord¬ 
ance with the rules of the Commission and did so participate. 

(5) On December 19, 1944, the Commission issued its 
Order approving said Plan and its Findings and Opinion 
holding and ruling that the said Plan was fair and equi¬ 
table to the persons affected thereby and necessary to 
effectuate the provisions of Section 11(b)(1) of the Act. 
Said Order, together with the subsequent Order of the Com¬ 
mission dated November 19, 1951 refusing reconsideration 
thereof, are those review of which is sought in the pending 
petition. 

(6) Pursuant to the By-Laws of the Railroad Company, 
a meeting of its stockholders was duly called and held 
December 28,1944 at which meeting, out of a total of 19,990 
shares outstanding, 14,485 shares were present in person or 
by proxy. Of the shares so present, 13,735 shares (includ¬ 
ing 9,795 shares owned by Central Maine) voted in favor of 
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the action contemplated by said Plan and 750 shares 
(including 720 shares owned by the Petitioners) voted 
against such action. 

(7) On December 29,1944, said Plan was in all respects 
consummated in accordance with the terms and conditions 
of and for the purposes stated in said Plan and the Order 
of the Commission approving the same. 

(8) The major steps so taken in the consummation of 
the Plan were, 

0 

(a) The Railroad Company sold all of its trans¬ 
portation properties and assets to H. E. Salzberg Co., 
Inc., for One Million Two Hundred Seventy-five 
Thousand Dollars ($1,275,000) and executed and 
delivered conveyances to Portland Coach Company, 
nominee of H. E. Salzberg Co., Inc., and received 
payment therefor; 

(b) The Railroad Company sold to Central Maine 
i • certain real estate, electric equipment and power 

lines used and useful by Central Maine in its busi¬ 
ness as an electric public utility, as set forth in said 
Plan, for the sum of One Hundred Thirty-four 
Thousand Three Hundred Sixty-four Dollars and 
Forty-three Cents ($134,364.43) and received pay¬ 
ment therefor; 

(c) The lease dated February 1, 1912, from the 
Railroad Company to Cumberland County Power 
and Light Company, original lessee, and Central 
Maine, successor lessee described in the Plan was 
terminated and Cumberland County Power and 
Light Company and Central Maine were released 
from all liabilities as lessee thereunder; 

(d) Central Maine surrendered to the Railroad 
Company, for cancellation the $411,500 aggregate 
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principal amount of the 3^% First Consolidated 
Mortgage Bonds due July 1, 1951 and $898,500 
aggregate principal amount of 5% First Lien and 
Consolidated Mortgage Bonds due November 1,1945 
of the Railroad Company and also surrendered for 
cancellation the 9,795 shares of capital stock of the 
Railroad Company, all of which securities were 
theretofore held by it. Central Maine also provided 
funds sufficient to enable the Railroad Company to 
call for redemption all of the publicly held 3%% 
First Consolidated Mortgage Bonds, to pay at 
maturity all the publicly held First Lien Consoli¬ 
dated Mortgage Bonds due November 1, 1945 then 
outstanding and to pay all the holders of the out¬ 
standing capital stock of the Railroad Company 
(other than Central Maine) $110 per share. 

(e) In addition thereto Central Maine cancelled 
a charge theretofore made for bus property against 
the Railroad Company. 

(f) The sums so advanced by Central Maine, less 
cash in the Treasury of the Railroad Company 
received from the sale of its bus property and other 
miscellaneous items, were used to complete the 
amount necessary to effect the immediate payment 
and/or redemption of the said two bond issues of the 
Railroad Company, and to make immediately avail¬ 
able to the owners of all the publicly held stock of 
the Railroad Company, including the Petitioners, 
$110 per share as a final liquidating dividend thereon. 

(g) The cost (before adjustment for taxes) to 
Central Maine of the consummation of said Plan, 
including the cost to it of the securities and obliga¬ 
tions surrendered and fund provided for payment in 
liquidation of publicly held stock and redemption of 
publicly held bonds, was $4,840,458.06. 
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(h) As of the date hereof all but $3,000 in prin¬ 
cipal amount of the bonds of the two issues above 
referred to have been surrendered to the Trustees of 
the mortgages securing the same and paid, and the 
owners of all but 800 shares of the Railroad Com¬ 
pany have received $110 per share in final liquidation 
thereof. 

(9) At the time said Plan was thus consummated and 
the surrender of securities, transfer of properties, and 
payments above referred to were made and instruments 
executed and delivered, the Order of the Commission 
approving the Plan and the Findings and Opinion with 
respect thereto were valid and in effect, proper notices 
with regard thereto had been given and the Petitioners 
herein had actual notice thereof, had had actual notice of 
and participated in the hearing before the Commission and 
had had actual notice of and attended and participated in 
the stockholders’ meeting of the Railroad Company at 
which said corporation voted to do and perform the several 
acts, execute the several instruments and make the several 
payments hereinbefore alleged, and no petition for rehear¬ 
ing of the above described Order had been filed with the 
Commission as provided by its Rule XII (e), no petition 
for review of such Order had been filed in any Circuit 
Court of Appeals as provided by Section 24(a) of the Act, 
nor had any of the Petitioners herein or any person sought 
by any appropriate process, either before the Commission 
or before any court, State or Federal, to stay the effect of 
said Order of the Commission or enjoin or prohibit in any 
way Central Maine or the Railroad Company from pro¬ 
ceeding forthwith to consummate said plan in accordance 
with its terms and the Order of the Commission approving 
the same. 

(10) It appears by the concluding prayer of the Peti¬ 
tion herein that the ultimate purpose of the Petitioners is 
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to procure from this Court a judicial declaration that | 
“petitioners and all other stockholders who did not acqui¬ 
esce by voting as stockholders of the Railroad (Company) 
to accept the offer of the Power Company (Central Maine) 
to the Railroad (Company) are creditors of the Power Com¬ 
pany (Central Maine) on a valid, subsisting and enforceable 
guaranty”. Assuming that the making of such judicial 
declaration is within the powers of this Court in the pend¬ 
ing proceeding, the result of such declaration, if legally 
effective, would be that beginning with February 1, 1945 
and continuing thereafter until 2011, Central Maine would 
be obliged to pay $2.50 semi-annually on each such share 
of stock owned by such stockholders, viz: $4,000 per year 
or a total of $260,000. 

i 

(11) By reason of the foregoing and because Central 
Maine has thus materially changed its position by the sur- j 
render of bonds and stocks of the Railroad Company for 
cancellation and by the payment of the large sums of money j 
necessary to effect the payment and discharge of both the 
outstanding bond issues of the Railroad Company and the 
payment of $110 per share to all the acquiescing stock- | 
holders of the Railroad Company and because the Rail¬ 
road Company, 49% of the stock of which was owned by 
Central Maine, has materially changed its position by sell¬ 
ing all of its transportation property to Portland Coach 
Company, all in reliance upon and pursuant to the terms 
and provisions of the Plan thus duly approved by Order 
of the Commission, Central Maine is materially interested 
in these proceedings and that the Order of the Commission, 
dated December 19, 1944, so approving said Plan be in no 
way reversed, modified or altered and that the Order of the 
Commission of November 28,1951 denying the Petitioners 
request for reconsideration and modification of such Order 
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of December 19, 1944, likewise be not reversed, modified 
or altered. 

February 23,1952. 


Central Maine Power Company, 

By William F. Wyman, 

President. 


Charles B. Rugg, 

50 Federal St., Boston, Mass. 


Nathaniel W. Wilson, 

9 Green Street, Augusta, Maine 

Everett H. Maxcy, 

9 Green Street, Augusta, Maine 

Charles W. Allen, 

465 Congress St., Portland, Me. 

Leonard A. Pierce, 

465 Congress St., Portland, Me. 


Of Counsel 

Ropes, Gray, Best, Cooltdge & Rugg, 

50 Federal St., Boston, Mass. 

Hutchinson, Pierce, Atwood & Scribner, 
465 Congress St., Portland, Maine. 
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Order Granting Leave to Intervene* 

UNITED STATES COURT OF APPEALS, 

Fob the District of Columbia Circuit. 

No. 11,300 January Term, 1952 

Skowhegan Savings Bank, Auburn 
Savings Bank, and Eastport Sav¬ 
ings Bank, 

Petitioners, 

v. 

Securities and Exchange Commission, 

Respondent. 


Before: Stephens, Chief Judge, and Edgerton and Proc¬ 
tor, Circuit Judges, in Chambers. 

Order. 

Upon consideration of the motion of Central Maine 
Power Company for leave to intervene in the above-entitled 
case, and it appearing that no objections have been filed, it is 

Ordered by the Court that the motion for leave to inter¬ 
vene be, and it is hereby, granted. 

Dated: March 14, 1952. 


Per Curiam . 
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Of Counsel. 
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Statement of Question Presented. 

The question presented is whether the rights of holders 
of stock on which dividends have been guaranteed by a 
utility company can be displaced or destroyed by order of 
the Securities and Exchange Commission in a proceeding 
denominated a plan of simplification under the Public 
Utility Holding Company Act, where no application is con¬ 
templated or made for court enforcement of the plan; and 
if so, whether there is evidence in the record adequate to 
support a determination that the “Plan” herein was fair 
and equitable. 
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in the 


iinttelr States Court of Uppeate 

Foe the Disteict of Columbia Cracmr. 


No. 11,300. 


Skowhegan Savings Bank, Aubtjen Savings 
Bank, and Eastpoet Savings Bank, 

Petitioners, 


t>. 


Secueities and Exchange Commission, 

Respondents, 

Centeal Maine Powee Company, 

Intervenor. 


Petition for Judicial Review of Orders of the 
Securities and Exchange Commission. 


BRIEF FOR PETITIONERS. 

Introduction. 

This brief is filed by Skowhegan Savings Bank, Auburn 
Savings Bank, and Eastport Savings Bank, mutual savings 
banks incorporated under the laws of Maine, petitioners, 
who seek a review of orders of the Securities and Exchange 
Co mmi ssion which have in effect terminated their rights 
under a guaranty of dividends on stock of Portland Rail¬ 
road Company (hereafter called the Railroad) assumed by 
intervenor Central Maine Power Company (hereafter 
called the Power Company) which was also the lessee of 
substantially all of the property of the Railroad. 
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Jurisdictional Statement. 

The petition for review was filed with this Court pur¬ 
suant to Section 24 of the Public Utility Holding Company 
Act of 1935 (49 Stat. 803, 834,15 U. S. C. Section 79x) and 
Section 10 of the Administrative Procedure Act (60 Stat. 
237, 243, 5 U. S. C. Sec. 1009). Said Section 24 authorizes 
any person or party aggrieved by an order of the Commis¬ 
sion under the Holding Company Act to obtain a review of 
the order by this Court by filing within sixty days after the 
entry of said order a written petition praying that the 
order of the Commission be modified or set aside in whole 
or in part. Following the filing of the petition, the Com¬ 
mission certified to and filed in this Court a transcript of 
the record upon which the orders complained of were 
entered. The Holding Company Act provides that there¬ 
upon this Court has exclusive jurisdiction to affirm, 
modify or set aside such order in whole or in part. 

Statement of The Case. 

This is an appeal from two orders of the Securities and 
Exchange Commission made pursuant to Section 11(e) of 
the Public Utility Holding Company Act of 1944.* Appel¬ 
lant savings banks own stock of the Railroad, dividends on 
which were guaranteed by the Power Company until 2011. 
The two orders of the Commission of which appellants com¬ 
plain purport to relieve the Power Company of its duties 
under the guaranty and to deal with the guaranty in such 
fashion as to eliminate it. 

In 1944 the Power Company obtained the approval by 
the Commission of a proposal to offer to the Railroad 
(49% of whose stock was owned by the guarantor-lessee) 
to terminate the lease of the Railroad’s properties by the 
Power Company in exchange for certain specified consid¬ 
erations (App. 291). The Commission declared that any 


• 49 Stat. 838; 15 U. S. C. sec. 79. 
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independent stockholders who were dissatisfied with the 
terms of the offer might exercise any rights they possessed 
under state law (App. 295). The state courts, however, 
held that the Commission’s jurisdiction over electric utility 
companies was exclusive and that the state courts could 
not entertain suits of the independent stockholders to 
enforce their rights. Auburn Savings Bank v. Portland 
R. R. Co., 65 Atl. (2d) 17 (1949) (not yet officially reported). 
The Power Company in the meantime caused the payment 
of dividends on the stock to be discontinued. The Com¬ 
mission was thereafter, on April 28, 1950, petitioned to 
clarify its 1944 order by stating that it had not thereby 
purported to terminate the obligation of the Power Com¬ 
pany to the holders of the guaranty, and to review its 
findings as to the fairness and equity of the Power Com¬ 
pany proposal in the light of the state court’s denial of the 
jurisdiction to which the Commission had remitted the 
holders of the guaranty (App. 139). On November 28, 
1951, the Commission, after reconsideration and review, 
refused to grant the relief asked by the petition and, in 
doing so, in effect altered and amended its original decision 
of December 19, 1944, so as to modify the rights of the 
security holders thereunder. 

A chronological statement of the somewhat complicated 
facts is essential. 

The Original Transaction. 

By agreement dated February 15, 1912, the Railroad 
leased all of its property to the predecessor of the Power 
Company for a term of 99 years. The lessee agreed 

(a) to pay an annual rental equivalent to interest 
on the debt of the Railroad and a 5% dividend guar¬ 
anteed on the latter’s $100 par value stock (App. 33); 

(b) to place a guaranty upon the stock certifi¬ 
cates in accordance with the lease (App. 39); 

(c) to restore to the Railroad upon termination 
of the lease a transit system of equal value and 
extent to that demised (App. 41). 
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To facilitate the carrying out of its guaranty, the lease 
provided that the Power Company might pay dividends 
direct to stockholders (App. 35). All dividends were so 
paid through 1944. 

Operations Under the Lease and Guaranty. 

Commencing in 1927 the Power Company gradually 
abandoned street railway operations and substituted bus 
transportation, the substitution having been completed by 
1941 (App. 174, 21). 

Commencing about 1930 and extending through 1940 the 
Power Company acquired bonds and stock of the Railroad, 
ultimately acquiring 49% of the total shares outstanding 
and 34.3% of the total bonds outstanding (App. 123, 266). 

To the extent made after enactment of the Holding 
Company Act, these acquisitions were authorized by the 
Commission pursuant to Section 10 of that Act. 7 S. E. C. 
452 (1940). 

All officers and directors of the Railroad ultimately were 
officers or directors of the Power Company (App. 126). 
Thus, the domination of the Railroad by the Power Com¬ 
pany was completed. 

Until the latter part of 1944 the actions of the Power 
Company were consistent with, and seemingly recognized 
the existence of, an obligation not terminable by it except 
upon default of the Railroad or a taking by eminent domain. 
It is evident that continued adherence to and compliance 
with the lease was contemplated until 1944. 

Development Of The 1944 Proposals. 

During the latter part of 1944, the Power Company, 
lessee, conceived a scheme for liquidating its liabilities 
under the lease and guaranty by offsetting the cost thereof 
against income taxes. 

This scheme embodied the following (App. 23): 

(a) Sale of all properties of the Railroad; 

(b) The Power Company to pay the Railroad an 
amount sufficient to provide for payment of all pub- 
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licly held bonds and for distribution to all stock¬ 
holders, other than the Power Company, of $110 per 
share and to save the stockholders harmless from 
liability; 

(c) The Power Company to surrender for can¬ 
cellation all of its securities of the Railroad; 

(d) The lease to be terminated and the Power 
Company released from all liability thereunder. 

The avowed purposes of the scheme were twofold: first, 
to eliminate an expected unprofitable operation after the 
war and, second, to offset the costs of the scheme against 
income taxes at the time of their greatest impact upon the 
Power Company (App. 169, 170). In addition, the Power 
Company would escape two potential liabilities, (a) that of 
providing for maturities in 1945 of $1,146,000 publicly held 
obligations of the Railroad Company and (b) a claim of the 
Railroad pursuant to the maintenance provisions of the 
lease for approximately $4,800,000 for property abandoned 
by the Power Company. 

The proposals were filed with the Commission as a plan 
under Section 11(e) of the Holding Company Act, although 
the plan contemplated that these proposals would be sub¬ 
mitted as an “offer” to the Railroad. 

Prior to that time the Commission had not directed a 
divestment of operations of the Railroad properties. No 
such proposal had been included in its previous directions 
served upon the holding company. On the contrary, the 
Commission had specifically authorized, in 1940, the acqui¬ 
sition by the Power Company of stg&k of the Railroad, 
7 S. E. C. 452 (1940). 

Proceedings Before the Commission. 

At the hearing before the Commission on December 7, 
1944, pursuant to notice given November 20, 1944, the 
security analyst of the Savings Banks Association of 
Maine, of which petitioners are members, appeared and 


stated that he regarded the proposed offer of $110 per 
share as inadequate (App. 234). No other objections were 
made. The Railroad was not a party to, or represented at, 
the proceedings. 

The findings and opinion and 4 ‘order approving plan” 
were issued twelve days following the hearing. The Com¬ 
mission found the plan to be “necessary” under Section 
11(b)(1) of the Holding Company Act and fair and equi¬ 
table to the security holders affected. In so doing, it stated 
that “it is clear that important provisions of the lease are 
ambiguous” (App. 277). 

In its opinion the Commission said (App. 284): 

“• • • stockholders dissenting from the proposed 
i plan will have a right, pursuant to Maine statute, 
to have their stock appraised. Pertinent informa¬ 
tion concerning such rights will be included with the 
other solicitation material to be sent to stockholders.” 

Accordingly, the Commission’s report issued to guide 
the security holders of the Railroad in their vote, stated 
(App. 295): 

“The security holders of Portland have the right 
under Maine laws to have their stock appraised and 
receive an amount for their stock based on such 
1 appraisal. Although this Commission has found the 
plan fair and equitable, whether or not any security 
holder should vote in favor of the plan or choose to 
exercise his rights under the appraisal statute or by 
other means should be determined by his independent 
judgment. * * * (Emphasis supplied.) 

Consummation of the Scheme. 

Following Commission approval, the proposals were 
embodied in a letter, dated December 20, 1944, from the 
Power Company, lessee, to the Railroad, lessor, as an 
“offer”, “submitted for acceptance within nine days of the 
date hereof but not thereafter” (App. 120). At a meeting 
of the stockholders of the Railroad held December 28,1944, 
the offer of the Power Company was approved by holders 
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of a substantial majority of the shares (including those 
owned by the Power Company). Petitioners voted against 
acceptance (App. 138). 

The following day, 22 days after the Commission hear¬ 
ing and 10 days after its report was issued, the transaction 
was consummated. The assets of the Railroad were trans¬ 
ferred, deeds recorded, the mortgages discharged of record 
and funds irrevocably deposited in trust to cover the pay¬ 
ments to security holders of the Railroad (App. 136-7). 

No application was made to a federal district court for 
enforcement of the Commission’s order. 

Proceedings In The Maine Courts. 

Petitioners promptly filed a bill in equity, in the Supreme 
Judicial Court of Maine, seeking among other things an 
adjudication of the interests and rights of petitioners as 
stockholders. 

Chief Justice Sturgis of Maine, sitting as trial judge, 
found no “actual intentional fraud”, but held that “the 
action of the majority stockholders in their voting to dis¬ 
pose of the assets of the corporation and the disposition 
thereof made pursuant to such votes was unfair and oppres¬ 
sive to the minority stockholders and equity should inter¬ 
vene”. His decision is not reported. He concluded that 
fair treatment required payment of $119.25 per share 
instead of $110 per share. In other respects the applica¬ 
tion of petitioners was denied. 

On appeal by petitioners, the Supreme Judicial Court of 
Maine concurred with the findings of the trial judge as to 
lack of actual fraud but concluded, on the authority of 
Sclvwdbacher v. United States, 334 U. S. 199 (1948), that 
the Co mmi ssion had no power to reserve to the stockholders 
their remedies at state law, that the Holding Company Act 
removed all jurisdiction from the state courts and that 
consequently petitioners’ bill in equity should be dismissed. 
Auburn Savings Bank v. Portland Railroad Company, 65 
Atl. (2) 17 (not yet officially reported); cert. den. 338 U. S. 
831 (1949), petition for reconsideration denied 338 U. S. 
881 (1949). ' 
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Further Proceedings Before The Commission. 

Promptly thereafter, by petition dated April 28, 1950, 
petitioners sought reconsideration by the Commission of its 
original report and order, to the end that the non-assenting 
stockholders might have their rights protected as was orig¬ 
inally provided in the report of 1944, because of the inter¬ 
pretation accorded by the Maine Court in the original 
report. In the alternative, it was requested, if the clarifica¬ 
tion of the original report were not effected as requested, 
that the entire matter be re-determined in the light of the 
other factors that became of consequence in the light of the 
decision of the Maine Court. Not until approximately a 
year and one-half later, or on November 28,1951, was any 
decision forthcoming from the Commission. This long delay 
is in sharp contrast to the expedited handling given to the 
■ original petition of the Power Company. 

In its November, 1951, opinion the Commission recon¬ 
sidered the subject matter before it raised by the petition 
and refused to modify its December, 1944, order. It is this 
latter decision, together with the decision of December, 
1944, which was reconsidered in the decision of 1951, of 
which review is sought. 

Statutes Involved. 

The statute involved herein is the Public Utility Holding 
Company Act of 1935 (49 Stat. 838; 15 U. S. C. § 79), rele¬ 
vant portions of which are set forth at page 34 hereof. 

i Statement of Points. 

1. The plan proposed by the Power Company, enforce¬ 
ment of which was never contemplated in a district court, 
was in fact a mere offer to the Railroad, and provided no 
means of execution. If not accepted within the 9 days 
prescribed or if rejected, no further steps were contem¬ 
plated, despite the allegation that divestment of the Rail- 
1 road, the property of which was leased by the Power Com- 
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pany and the stock of which was guaranteed by the Power 
Company, was “necessary” to comply with the Holding 
Company Act. 

2. The guaranty herein was a separate, subsisting obli¬ 
gation of the Power Company running directly to stock¬ 
holders of the Railroad, and could not be affected by any 
transactions between the lessor Railroad and the lessee 
Power Company other than those specifically set forth in 
the lease, particularly where the Railroad was controlled 
and dominated by the Power Company. 

3. Section 11(e) of the Holding Company Act provides 
that a holding company may “submit a plan to the Commis¬ 
sion for the divestment of control, securities or other assets, 
or for other action by such company or any subsidiary 
company thereof to comply with the provisions of sub¬ 
section (b).” This statute does not authorize plans which 
terminate and discharge unsatisfied obligations, as opposed 
to divestment of “control, securities, or other assets”; and 
if construed to authorize termination of obligations of an 
operating utility company by action of the Commission or 
a federal court, in the one instance, or by action of a state 
court, in the other instance, the statute is unconstitutional 
in that creditors are deprived of their property without 
due process of law, in contravention of the Fifth Amend¬ 
ment to the Constitution of the United States. 

4. The Holding Company Act does not authorize rejec¬ 
tion or termination of leases by utility companies or their 
subsidiaries, the Commission, or the courts; and if con¬ 
strued to authorize such termination, it is unconstitutional 
in that the lessors are deprived of their property without 
due process of law in contravention of the Fifth Amend¬ 
ment to the Constitution of the United States. 

5. There was no evidence in the record which would 
support a finding that the plan was fair and equitable to 
the persons affected thereby. 



10 


6. Under the facts of this case, the plan was not fair 
' and equitable to the persons affected thereby. 

7. In so far as the action of the Commission and the 
courts in this case have purported to fix the rights of the 

1 stockholders of the Railroad without judicial review of the 
Commission action, petitioners have been deprived of their 
property without due process of law, contrary to the Fifth 
Amendment to the Constitution of the United States. 

Summary of Argument. 

I. Section 26 of the Holding Company Act explicitly 
1 forbids the alteration of pre-existing obligations. If the 

Commission has at any time purported to terminate by its 
! own action the lease and the guaranty herein, it had no 
jurisdiction to do so. The guaranty herein was executed 
in 1912, antedating the declaration of policy of the Holding 
Company Act by many years. It is no part of a plan of 
simplification to permit a utility to divest itself of obliga¬ 
tions to creditors; there is no provision in the statute for 
rejection of leases in a plan of reorganization, as there is 
in the Bankruptcy Act. The Commission therefore clearly 
was without power under the statute to terminate either 
the lease or the independent guaranty. 

II. The Commission’s 1944 order is within its power 
! only on the theory that, as its terms and the terms of the 

accompanying report provided, it was not binding in any 
way upon non-assenting stockholders and they were still 
entitled to any rights they possessed under state law. There 
was no means provided to enforce the simplification other 
than voluntary consent of the guaranty holders; when the 
plan was made binding upon them without their consent, 
the plan’s deficiencies as to valuation of the interests 
1 involved became fatal to its legality. 
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The plan clearly was a mere offer to the Railroad Com¬ 
pany. It could not terminate the individual rights of the 
holders of the guaranty except if accepted by them indivi¬ 
dually. 

The evidence as to fairness of the plan introduced and 
considered by the Commission was not the sort of evidence 
upon which legal valuations of securities may be made, as 
hereafter demonstrated. It turned upon such factors as 
the price at which the stock was originally offered. These 
considerations were perhaps appropriate to the fairness 
of an offer to be made in arms-length bargaining. But the 
offer was refused by these petitioners, as the Commission’s 
report advised them was their right. When the Maine 
court held that the Commission must be held to have pre¬ 
empted the courts’ jurisdiction over utility companies, 
the assumption upon which the 1944 order of the Commis¬ 
sion was based disappeared. The Commission was there¬ 
fore bound to reconsider and redetermine the value of 
petitioners’ interest in accordance with legal standards. 

HI. The Commission’s report to securityholders pur¬ 
suant to Section 11(g) of the Holding Company Act is 
an essential part of its statutory duty, consonant with the 
purpose of the statute to give investors the benefit of the 
Commission’s guidance. Accordingly, the Commission 
must be held to strict accountability for the language it 
uses in performing its duty under Section 11(g). Where 
it advises investors that they have rights under state law 
which may be exercised, it cannot now declare that its 
advice was immaterial, especially if investors rely on it 
to their detriment. These petitioners proceeded in the state 
courts rather than appealing from the Commission’s order, 
taking the course to which the Commission had directed 
them. The Commission’s error in this respect was 
obviously material and required revision of its findings. 

IV. The guaranty in this case represented an individ¬ 
ual claim of each shareholder of the Railroad against the 
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Power Company, as well as being a right of the Railroad 
itself. Had it been otherwise there would have been no 
need of an endorsement on each certificate. The mere fact 
that the endorsement specified that the guaranty was sub¬ 
ject to and in accordance with the terms of the lease did 
not destroy its character as an independent obligation run¬ 
ning from the guarantor to each individual holder of the 
guaranty. It could not therefore be affected by transactions 
between the lessor and the lessee other than those specified 
in the lease. 

V. The valuation evidence in this case cannot support 
a determination that $110 per share was the value of the 
Railroad’s stock. This figure was arrived at by assuming 
that the stock was valueless except for the guaranty obliga¬ 
tion of the Power Company. The Railroad had the benefit 
of this guaranty and it also had a right to the return of 
the leasehold property on termination of the lease. The 
Commission ignored this present right to the leasehold 
which would arise if the plan were carried into effect and 
proceeded instead to discount the right of reversion in 
2011. Decisions holding that rights to premiums on call 
of preferred stock are not matured by a Commission order 
of integration are not pertinent, especially where the only 
means of enforcement is voluntary action of the parties. 

Also, the lessee was under obligation to restore to the 
lessor property in the same condition as that demised. 
Evidence on this point was introduced by counsel for the 
Commission and then subsequently withdrawn, leaving the 
record barren of any evidence on this important point. 

In the absence of an adequate finding that the holders of 
the Power Company’s guaranty have been fully compen¬ 
sated for the loss of their claim, the requirement of the 
statute that plans be fair and equitable has not been com¬ 
plied with. 

VI. The Supreme Court in its decisions upholding the 
constitutionality of the Holding Company Act clearly indi- 
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cated that a principal consideration in its conclusion that 
the Act met the requirements of the Fifth Amendment was 
its provision for court enforcement of plans against object¬ 
ing parties and its statutory standard that plans he fair 
and equitable. To the extent that this plan complied with 
neither requirement, therefore, the application of the statute 
was unconstitutional. As we have shown, the record does 
not support a funding that the plan was fair and equitable. 
This court should construe the statute to avoid the question 
of constitutionality which would arise if it were held that 
the Commission’s action here was binding to terminate 
the claims of creditors without court enforcement. 


ARGUMENT. 

I. 

The alteration of an obligation of guaranty by a 
utility is expressly forbidden by Section 26 of the Hold¬ 
ing Company Act. 

The objective of the Holding Company Act was to con¬ 
trol the holding company menace and to protect investors 
caught in a maze of corporate pyramiding. It is not a bank¬ 
ruptcy or readjustment act. Its purpose is to preserve, not 
to destroy, values. 

Nowhere in the act itself, or in the light thrown on its 
objectives by committee hearings and Congressional debate, 
was there disclosed any intention of giving power to abro¬ 
gate or alter obligations of the kind presented in this case. 

While it may sometimes be necessary to alter contract 
rights and obligations incidental to simplification, such 
alterations are only incidental to the true objective. The act 
does not justify the altering of corporate obligations out¬ 
side the relationship of a corporation to its own stock¬ 
holders. 
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The original decision of the Commission in 1944, as well 
as the later decision of November 28, 1951, failed to con¬ 
sider that the guaranty of the Power Company ran not only 
to the Bailroad as a corporation but to the stockholders of 
the Bailroad individually. The Commission had no juris¬ 
diction to abrogate the obligation of the Power Company to 
the stockholders of the Bailroad individually on the basis 
of corporate action by the Bailroad. Such was not within 
the fair meaning and intendment of the Holding Company 
Act, was not necessary to accomplish its purposes and 
objectives and, if so intended, would have conferred upon 
an administrative body the power to alter contract rights 
for a purpose totally alien to the purpose of the Act itself. 

Here the obligations of the Power Company originated 
in 1912 at the time the lease was entered into by the Bail¬ 
road and the predecessor of the Power Company. These 
obligations clearly fall within the prohibition and limitation 
of Section 26 of the Holding Company Act, which provides: 

“Nothing in this chapter shall be construed (1) to 
affect the validity of any loan or extension of credit 
• * * made or of any lien created prior to the enact¬ 
ment of this chapter * * * or (2) to afford a defense 
to the collection of any debt or obligation * * * by any 
person who shall have acquired such debt, obligation 
or lien in good faith for value and without actual 
knowledge of the violation of any provision of this 
chapter * * 

In City National Bank & Trust Co. v. Securities and 
Exchange Commission, 134 F. (2d) 64 (C. C. A. 7th, 1943), 
it was stated, at page 66: 

“we think it may be assumed that an order of the 
Commission which impaired or destroyed a property 
right fixed by contract would violate Section 26(c) 
of the Act. Furthermore, such an order would not 
be ‘fair and equitable’ to the persons affected by such 
plan; as required by Section 11(e) of the Act.” 

The use of a situation such as is presented in the instant 
case as an opportunity for a utility to divest itself of legal 


obligations has been condemned by the courts. In re Laclede 
Gas Light Company, 57 F. Snpp. 997 (D. C. Mo., 1944), aff’d 
sub. nom. Massachusetts Mutual Life Ins . Co. v. Securities 
and Exchange Commission, 151 F. (2d) 424 (C. C. A. 8th, 
1945), cert. den. 327 U. S. 795, the District Court said (p. 
1005): 

“We do not believe that the Act should be construed 
to provide, and we do not so hold, that because 
Laclede Gas is under legal compulsion to submit a 
plan that Laclede Gas could voluntarily use a situa¬ 
tion as an opportunity to divest itself of legal obliga¬ 
tions.’ * 

It is misleading to describe the plan in this case as a 
“voluntary” plan of simplification. It originated with the 
Power Company but as to the creditors of the Power Com¬ 
pany, the holders of its guaranty, it has been not voluntary 
in any sense but compulsory. There is no provision in the 
Holding Company Act for binding a minority of creditors 
by a vote of the majority, as there is in the bankruptcy 
reorganization statutes. There is no provision in the stat¬ 
ute for rejection of leases by a trustee or by a plan of reor¬ 
ganization, as there is in the case of the bankruptcy reor¬ 
ganization statutes. Yet these extraordinary powers, in 
spite of the express language of Section 26, have by the 
Commission in its latest order been accepted as a descrip¬ 
tion of what it is purporting to do. We submit that the 
statute expressly withholds such power from the Commis¬ 
sion and that the Commission has not terminated and could 
not by any of its orders terminate the obligation of the 
guaranty herein. 
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II. 


Even if the Commission were authorized to termi¬ 
nate a lease and guaranty, it failed to meet statutory 
standards. 

The Holding Company Act provides two methods 
whereby its objectives of simplification and integration may 
he accomplished. Under Section 11(b) the Commission 
may issue orders to accomplish the purpose. Under Sec¬ 
tion 11(e) a holding company or its subsidiary may submit 
a plan to the Commission “for the divestment of control, 
securities, or other assets” to accomplish the purposes of 
1 the act. If the Commission finds the plan fair and equitable, 
and necessary, it approves the plan; and at the request of 
the company, it may apply to a court to enforce the plan. 

It has been held under Section 11(e) that application 
to a court for enforcement is not mandatory. Phillips v. 
Securities and Exchange Commission, 153 F. 2d 27 (C. C. A. 
2d, 1946). 

But in the case at bar, it is apparent that application 
for enforcement could be legally omitted only on the assump¬ 
tion that the proceedings contemplated were otherwise 
within the legal authority of the actors, the corollary 
assumption being that the legality of any action taken 
could be fully tested in state courts or other appropriate 
' tribunals. A reading of the Commission’s 1944 order and 
its report to the security holders reveals, we believe, that 
such was its assumption. 

A review of the Power Company’s plan will reveal, also, 
that it was a mere offer, which the stockholders of the Rail¬ 
road were given nine days to accept. If the offer were not 
accepted, no further proceedings were contemplated to com¬ 
ply with the Act. The only means of carrying the plan into 
effect, therefore, was voluntary acceptance by the stock¬ 
holders, which did not eventuate. These petitioners refused 
the offer and stood on their contract rights. 
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The Commission’s determination that the plan herein 
was “fair and equitable”, a necessary finding if the terms 
of the statute were to be complied with, must perforce have 
been based on the underlying assumption that dissenters 
were entitled to enforce their rights in the state courts. The 
figure of $110 per share of Railroad stock which was offered 
to Railroad shareholders was not, as we shall develop at 
greater length hereafter, determined by any process of 
valuation or appraisal of corporate assets or other accept¬ 
able legal technique for determining value. It was an arbi¬ 
trary figure which was deemed good enough to bring in the 
stock. One of the principal witnesses for the plan testified 
that its primary justification, in his mind, was the fact that 
the stock had originally sold for that price or thereabouts 
(App. 230). This was no determination of present value. 
This was a consideration appropriate to the fairness of 
an offer only, and could be sanctioned only on the theory 
that “whether or not any security holder should vote 
in favor of the plan or choose to exercise his rights under 
the appraisal statute or by other means should be deter¬ 
mined by his independent judgment,” as the Commission, 
in execution of its statutory obligation to guide security 
holders, informed them. 

When the Maine court, relying on Schwabacher v. U. S., 
334 U. S. 182 (1948), held that the Commission could not 
remit security holders to other fora but must determine 
the value of their interests conclusively, the foundation of 
the whole proceeding collapsed. Petitioners referred the 
matter to the Commission for reconsideration. The Com¬ 
mission, by its order of November 28,1951, eliminated from 
its original plan any substitute for enforcement. This, it 
is submitted, devitalized the plan and left the non-assenting 
stockholders without any judicial determination as to the 
appropriateness or legality of the action of an administra¬ 
tive agency. With the right of resort to the state courts 
out, the 1944 order no longer met the statutory require¬ 
ments for a plan under Section 11(e). 
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III. 

The Commission , s report to the security holders was 
admittedly erroneous and its position in its 1951 order 
that the error in its report to security holders was 
immaterial, is in itself a disregard of statutory, stand¬ 
ards, particularly since petitioners relied on the terms 
of the report. 

The wording of the original order and decision herein, 
and the report to the stockholders of the Railroad, were 
vital parts of the Commission’s action. The function of such 
language, to provide guidance to affected security holders, is 
far different from that of an opinion of a court embodying 
reasons for a decision. The reports of the Commission to 
affected security holders are advisory in nature as well 
as decisional. They are required by the terms of Section 
11(g) of the Holding Company Act. The protection of 
investors, the mission entrusted to the Commission, requires, 
both by the explicit terms of the statute and by its implicit 
purpose, that the Commission give guidance to those who 
might be styled its wards, i.e. the public investor. 

Even though the language used by the Commission was 
perhaps incomplete and inept and was ultimately shown 
to be erroneous, it was nevertheless language used in an 
attempt to perform a statutory duty. It is submitted that 
the Commission should be held to strict accountability for 
the result of its use of the English language. 

The Commission was asked, by the representative of 
these petitioners, to “do nothing to limit the right to pursue 
all of the channels open to them to protect those rights” 
(App. 234). In response the Commission in its report 
assured them that they were entitled to determine by their 
independent judgment “whether to vote in favor of the 
plan or choose to exercise [his] rights under the appraisal 
statute or by other means” (App. 295). Petitioners 
brought suit in the state courts; and an appeal taken by 
other security holders was abandoned in order to make the 
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state court proceeding possible (App. 299, fn. 6). The state 
courts held, however, that the Commission had been wrong 
in stating that security holders who so desired were entitled 
to proceed in the state courts. 

Petitioners thereupon returned to the Commission ask¬ 
ing that it reconsider the fairness of the proceedings in the 
light of its error. In its latest order, however, the Com¬ 
mission has attempted to treat its error as insignificant, 
although its entire approval of the 1944 plan, with no 
enforcement contemplated, must be deemed to have been 
grounded on the availability of state court remedies. The 
Commission’s 1951 order has two vices, therefore: First, 
it attempts to make binding a determination made under an 
entirely different assumed set of facts, as demonstrated 
under point II; and second, it gives petitioners no redress 
for damage incurred through the Commission’s own failure 
to give them accurate guidance as to their rights, in accord¬ 
ance with its statutory duty. 

IV. 

The stockholders of the Railroad have rights as 
individuals under the guaranty of the Power Company 
in addition to the rights of the Railroad itself in said 
guaranty. 

If it were otherwise, there would have been no point 
to the provision of the lease calling for the endorsement 
of the guaranty on the shares of stock of the Railroad. 

These shares were issued and signed by the appropriate 
officers of the Railroad. These shares gave the usual rights 
and privileges of stockholders, which included rights to 
dividends as declared and, on dissolution, the right to par¬ 
ticipate in the assets of the corporation in proportion to 
the number of shares held. That might be termed the con¬ 
tract between the stockholders of the Railroad and the 
corporation. 
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The endorsement on the shares of stock evidenced a new 
and separate agreement by the guarantors to the share¬ 
holders. The guarantors’ rent obligation to the Railroad 
was evidenced by the lease. As far as that part of the 
obligation went there was no reason for an endorsement 
on the shares of stock. The obligation went further. The 
guaranty to the Railroad depended upon the continued 
existence of the lease. The obligor might obtain control 
of the Railroad and abrogate the lease. So, for the pro¬ 
tection of the stockholders in their individual rights, the 
obligation ran to each of them as well and they were given 
evidence of this by the endorsement. 

It is difficult to see how the lease and the action taken 
under it could be construed in any other way. That this obli¬ 
gation ran to the stockholders of the Railroad individually 
from a third party was overlooked by the proposer of the 
plan, was overlooked in its presentation and was overlooked 
by the Commission in its decisions. Bowers v. Interborough 
Rapid Transit Co., 121 Misc. 250, 201 N. Y. S. 198 (Sup. 
Ct. N. Y. 1923): Peabody v. Interborough Rapid Transit Co., 
124 Misc 801, 209 N. Y. S. 376 (Sup. Ct. N. Y. 1924): and 
Peabody v. Interborough Rapid Transit Co., 212 App. Div. 
502, 209 N. Y. S. 380 (App. Div. Sup. Ct. N. Y. 1925). 

These cases involved a guaranty which read as follows: 

“Dividends amounting to six per cent per annum 
and an additional amount, if earned, not exceeding 
one per cent per annum, until January 1st, 1906, 
and after that date, dividends amounting to seven 
(7) per cent per annum, upon the par value of the 
outstanding capital stock of the Manhattan Railway 
Company are guaranteed, and will be paid bv the 
undersigned, in accordance with the terms and" pro¬ 
visions of a certain indenture made between the 
Manhattan Railway Company and the undersigned, 
dated the first day of January, 1903”. 

In the first case, the Bowers case, the lessee attempted 
to defeat an action on the guaranty by urging that it should 
have been brought by the lessor. The Court said: 

“Defendant insists that the ‘guaranty’ which it 
undertook to perform is that the lessor shall apply 
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the rent, when received, to the payment of dividends; 
and that the promise to pay the rent is to the lessor. 
Accordingly, defendant argues, there can be no 
recovery for a breach of the ‘ guaranty* by a stock¬ 
holder suing in his own right; because payment of 
the rent is promised to the lessor and not to the 
stockholders and it is the rent which plaintiffs seek 
to recover. This argument amounts to nothing more 
than an assertion that defendant assumed no obliga¬ 
tion to the lessor’s stockholders. If we accept it as 
valid the * guaranty’ is of no effect. Its meaning 
would be that defendant agreed that the rent would 
go to stockholders, taking the form of dividends, 
if defendant paid it. If defendant did not, the stock¬ 
holders would then, according to defendant, have 
the right, the derivative right, to require the lessor 
corporation to enforce payment of the rent. But 
this derivative right is based on defendant’s promise 
to pay the lessor. For it the ‘guaranty’ was unnec¬ 
essary. Superfluous to that end, it should not be 
rendered of no effect by a construction which would 
give it no other significance. 

“Having agreed to pay the rent to the lessor, 
defendant proceeded to ‘guaranty’ something to 
stockholders. • * • Briefly, defendant would have us 
believe it was entirely unsubstantial, a mere catch¬ 
penny waved at stockholders or intending investors. 
Additional to an agreement with the lessor it would 
be idle to add a promise to stockholders that the 
lessee would perform such agreement with the lessor, 
if this promise could not be availed of by the stock¬ 
holders and if they could proceed only in representa¬ 
tion of the rights of the lessor under its agreement 
with the lessee. The effect would be in the nature 
of useless repetition, which, it is safe to say, is not 
what was disclosed to stockholders or investors, at 
the time the lease was made or while conditions 
remained suitable to the lessee’s carrying out its 
obligations. 

“• • • As indicated above it is my opinion that 
there was an undertaking additional to the agree¬ 
ment to pay the rent to the lessor, that it was 
intended to give the stockholders additional rights 
and remedies, and that, whereas the failure to pay 
the rent was a breach affecting them indirectly, the 
‘guaranty’ is an undertaking running directly to 
them.” 
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The decision in Peabody v. I. R. T., 121 Misc. 647, tnraed 
on points not here involved and is not applicable. It is 
interesting to observe, however, that when that case was 
sent back by the Appellate Division, the latter conrt said 
(212 A. D. at 507): 

“In this great commercial city no conrt shonld 
ventnre to declare snch a guaranty worthless unless 
absolutely compelled to do so. The validity of con¬ 
tracts together with the enforcement of the obliga¬ 
tion of such contracts is the corner stone of the busi¬ 
ness world, the distinguishing mark of modem civil¬ 
ization, protected by the Constitution itself.” 

The Peabody case at 124 Misc. 801 turned on the alleged 
vote of the lessor’s stockholders to accept a reduction in 
the seven per cent dividend rental. The judge held that on 
the facts of the case the proposition had been made to the 
lessor’s stockholders, and the 90% of them who had accepted 
it were bound thereby; but that there had been no intention 
to modify the lease. He said 

“Of course, there was in one sense a modification 
of the original lease in so far as certain shareholders 
had voluntarily agreed to accept less than the guar¬ 
anteed dividend, and thereby the defendant was 
relieved from the payment of the full dividend rental 
provided in the lease. As of those assenting share¬ 
holders it does not matter what name you give to the 
arrangement by which this was brought about. But 
so far as the nonassenting shareholders are con¬ 
cerned the original lease is still in full force and 
effect in respect to the payment in full of the guar¬ 
anteed dividends.” 

In Western Union Telegraph Co. v. Commissioner of 
Internal Revenue, 68 F. (2d) 16 (1933), 

“the lease contained a provision * authorizing and 
requesting’ payments of rental to be made pro rata 
to stockholders of record on the books of G. & S. Co. 
at the date when payment was due; but, within a 
month after the lease was executed, Western Union 
indorsed on every G. & S. Co. stock certificate its 
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‘guarantee’ of the quarterly payment of V/> per cent 
upon the par value of the stock represented thereby 
subject to the conditions of the lease. Under the. law 
of New York, this gave the certificate holder a direct 
right of action against Western Union for a propor¬ 
tionate share of the quarterly rent payment • • • 
Both leases are, therefore, to be considered on the 
same basis; the shareholders of the lessor are donee 
beneficiaries of the lessee’s promise; they may sue 
Western Union for the sums agreed to be paid to 
them; the lessor has no right to require rent to be 
paid to itself, and could not by arrangement with the 
lessee destroy the rights of the shareholders without 
their consent. See cases above cited [the Bowers and 
Peabody cases] also, N. Y. Central Securities Corp. 
v. United States, 54 F. 2d 122,126 (D. C. S. D. N. Y.); 
Gifford v. Corrigm, 117 N. Y. 257, 22 N. E. 756, 
6 L. R. A. 610, 15 Am. St. Rep. 508; Butler v. State 
Mut. Life Assur. Co., 55 Hun 296, 8 N. Y. S. 411, 
affirmed 125 N. Y. 769, 27 N. E. 409; N. Y. Ins. Co. v. 
Aitkin, 125 N. Y. 660, 26 N. E. 732; Am. L. List. 
Restatement of Contracts”. 

And in Pennsylvania Steel Co. v. New York City By. 
Co., 198 Fed. 762 (1912), the lessee interests contended that 
a provision in the lease, that the lessee should be deemed 
to have complied with the guaranty if it paid the amount of 
the dividend to the lessor, nullified the guaranty as a stock¬ 
holder’s guaranty. But the court held that the lessee was 
not thereby relieved of its liability on the guaranty unless 
it did pay to the corporation. 




The value of petitioners’ rights far exceeded $110 
per share and they have not been compensated for 
their property rights. Such failure to compensate 
them constitutes a violation of the rule of absolute 
priority. 

Assuming that the Holding Company Act authorizes the 
termination of a lease and guaranty if the provisions of 
the Act as to enforcement were complied with, which they 
were not in this case, it is well established that the affected 
securityholders must be compensated for the rights of 
which they are deprived, if the statutory requirement that 
plans of integration must be fair and equitable is to be 
complied with. Securities and. Exchange Commission v. 
Central Illinois Securities Corporation, 338 U. S. 88 (1949). 

The Railroad stock had a book value of $102.78 at the 
time of the termination of the lease (App. 286). It also 
had a contractual right to dividends at the rate of 5% per 
annum for the next sixty-six years, a commuted value of 
which at 4 % has been variously estimated at $116 per 
share and $119.25 per share. No regard was had for the 
actual liquidation value of the stock. The Commission 
assumed that the only value of the stock was the value 
of the guaranty to the corporation and this it discounted 
by reason of ambiguities in the lease which it did not 
specify. 

The circumstances as to valuation both by the reason¬ 
ing of the plan and by the reasoning of the Commission are 
strange. 

The plan proposed $110 per share to stockholders of 
the Railroad in final liquidation but gave no basis of valua¬ 
tion and made no reference to any claim to the guaranty 
held by the stockholders of the Railroad individually against 
the Power Company. After reviewing briefly the lease 
and taking highly questionable positions relative to the 
Power Company’s obligations thereunder, the President 
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of that Company, the proposer of the plan and chief wit¬ 
ness for it, said (App. 176): 

“Now under all of those circumstances we feel 
that the rate of $110. more or less arbitrarily picked 
as between the four and five per cent basis for a 
sixty-six year period, as contrasted with thirty years 
as the extreme, for which ordinarily lower rates 
on high-grade securities are obtained, was very 
fair at least fair to the stockholders, the method of 
taking care of it, and we adopted that rate.” 

The same witness later in his testimony said (App. 190) 
in answer to the question 

“You have provided nothing in the calculation 
of that $110. for the present value of the reversion? 
A. We have considered the value of the reversion 
as of the date it would revert and at that time all 
of these debts for which there is no method of pay¬ 
ment would more than eat it all up so that there 
would be no reversion, no reversion to the common 
stockholder”, 

and later on (App. 191) in answer to the question 

“Q. Assuming construction of the lease most 
favorable to Portland Railroad, that is, assuming 
that Central Maine owes them $5,000,000, just assume 
that, and that that liability for $900,000 does not 
belong on Portland’s books, how close does this set¬ 
tlement come to meeting what is due Portland Rail¬ 
road Company? A. I haven’t attempted to figure on 
any such assumption. That would be just a matter 
of mathematics. If you take certain figures and start 
with them you will come out with additions and sub¬ 
tractions.” 

This was followed by the testimony of William H. Kim¬ 
ball, chief accounting officer for the Power Company, who, 
on cross examination by counsel for the Commission said 
(App. 230): 

“Q. Did you make any computations in connec¬ 
tion with the valuation of a price of $110. to be paid 
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to stockholders T A. No, I think that is largely theo¬ 
retical and has no necessary connection with facts. 
The only thing I would stake my judgment of that on 
is that the stock was sold at $110, the major portion 
of it. I think that is enough, as far as I am personally 
concerned. 

“Q. Did you make any computations in connec¬ 
tion with it? A. No, I haven’t. 

“Q. Have you seen any that have been made? A. 
No, I haven’t. The computations were made, as I 
understand, by an actuary in Portland. I didn’t 
bother to make that. 

“Q. I presume you reviewed those? A. No, I 
am not interested in that. It doesn’t have a thing 
to do with the accounting. That is an opinion. 

“Q. The accountants sometimes have things to 
do with actuarial matters, do they not? A. Yes. 
Yes I can compute it. I didn’t bother to do so.” 

The actuary referred to by Mr. Kimball was not pro¬ 
duced as a witness. 

The testimony in the case showed a charge by the Bail- 
road against the Power Company for abandoned property 
of $4,864,000 which had at all times been acquiesced in by 
the Power Company (App. 206). It showed an additional 
obligation to the Power Company to return on termination 
of the lease a railway system of comparable size, efficiency 
and condition to that demised in 1912, which was not evalu¬ 
ated in any manner whatsoever (App. 41). It showed 
a disclaimer by the Power Company of its obligation to pay 
the principal of outstanding bonds of the Bailroad but with¬ 
out evaluation of its liability to pay the interest thereon or 
to provide for the refunding of them all provided for under 
the lease in which connection the Power Company had set 
up a reserve of $2,285,235 (App. 229). It showed that 
the plan provided for a purchase of the present bus trans¬ 
portation system from the Bailroad by the Power Company 
at a figure not ascertained at the time of the hearing or the 
submission of a case. The supporters of the plan lumped 
the assets and liabilities of the Bailroad generally and casu¬ 
ally and said as a conclusion that the result would be zero 
at the termination of the lease and on that calculation 
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asserted that the only value of the stock to the Railroad 
was the rent obligation of the Power Company to the Rail¬ 
road. This was given as $110, a figure which was discounted 
from $116 on an arbitrary basis of discount, because it was 
claimed that there were ambiguities in the lease which were 
neither specified nor evaluated. 

When the Commission, in its discretion, sought to justify 
its valuation of $110 on the evidence adduced, it found that 
the assets of the Railroad available to stockholders on dis¬ 
solution would be “relatively insignificant ,, on the theory 
of discounting the value ascertained as of February 1, 2011 
(App. 280). It lost sight completely that the obligation 
of the Power Company to make restoration to the Railroad 
would not, under the plan, he February 1, 2011, but immedi¬ 
ately on the termination of the lease. Decisions holding 
that rights to premiums on call of preferred stock are not 
matured by a Commission order of integration are not 
pertinent, especially where the only means of enforcement 
is voluntary action of the parties. 

Apparently no appraisal of the value of the demised 
property under the lease had been made in 1912 when the 
lease was made but one was had in 1917. Very properly 
counsel for the Commission offered this in evidence and it 
was received in evidence subject to further study by the 
examiner (App. 219). This was the only evidence in 
the case on a point of greatest importance, namely, the 
extent of the obligation of the lessee on the termination of 
the lease to put the lessor in the same property condition 
as it was when the lease was made. Then a rather astonish¬ 
ing thing took place. After this important and illuminating 
appraisal had been received over the objection of the pro¬ 
poser of the plan, at a subsequent hearing counsel for the 
Commission who had offered this document in evidence on 
his own motion withdrew the document leaving the case 
barren of any proof of valuation of one of the most 
important factors in the lease (App. 262). The examiner 
permitted him to withdraw it and then promptly thereafter 
this decision was reached that any assets of Portland under 
the provisions of the lease were “relatively insignificant”. 


28 


[ 


We submit to this court that a record of this case shows 
no substantial proof of the valuation of stock made in this 
proceeding, that usual and customary standards of valua¬ 
tion were disregarded and that such circumstances made it 
appropriate that the Commission should have given the 
relief asked so that the rights of these appellants might be 
ascertained at the proper time and place. 

The requirement that a plan be “fair and equitable” 
as provided in the statute, means that it must comply with 
the rule of Northern Pacific Railway Company v. Boyd, 
228 U. S. 582 (1912); Case v. Los Angeles Lumber Products 
Company, 308 U. S. 106 (1939); Securities and Exchange 
Commission v. Central Illinois Securities Corporation, 338 
U. S. 88 (1949). Here stockholders of the Power Company 
relieved themselves of the obligations of a lease and an 
approaching bond maturity, all to the benefit of their 
stockholders. Consequently, it is vital to the legality of 
the proceeding that their creditors be satisfied in fulL 

In its prior report in this proceeding the Commission 
found that “the claim of a Portland stockholder based on 
Central Maine’s guaranty is analogous although slightly 
inferior to that of a long term unsecured creditor”. Why 
it should be regarded as inferior is not clear; for, as soon 
as default was made in the payment of the semi-annual 
dividend, the stockholders of the Railroad became actual 
unsecured creditors of the Power Company. It would seem 
to follow that their claim against the Power Company has 
priority over the stockholders of the Power Company. 

Again, here, the provisions of Section 26 of the Act 
apply, which provisions specifically exclude the action 
ascribed to the order which the Commission rendered in 
this case. 
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VI. 

As applied in this case, the Public Utility Holding 
Company Act of 1935 is unconstitutional, since it has 
been construed to authorize the deprivation of peti¬ 
tioners’ property without due process of law, in con¬ 
travention of the Fifth Amendment 

(a) Congress has no power to authorize an administra¬ 
tive agency to terminate rights of lessors or secured credi¬ 
tors without their consent. 

(b) Congress has no power to authorize an adminstra- 
tive agency to deprive any person of property without his 
consent unless just compensation is made therefor. In 
the present instance there was no evidence to support a 
finding that just compensation was being made for the 
deprivation of petitioner’s property. 

The Supreme Court very clearly has indicated in its 
decisions sustaining the constitutionality of the Holding 
Company Act that an essential consideration in its finding 
that the Act is constitutional is its provision for court 
enforcement of orders thereunder and its requirement that 
plans of simplification thereunder be fair and equitable. 
To the extent that the plan in this case was not enforced by 
order of any court, therefore, and to the extent that the 
record does not support the finding that the plan was fair 
and equitable, petitioners were unconstitutionally deprived 
of their rights under the Fifth Amendment. 

In North American Co. v. Securities and Exchange 
Commission, 327 U. S. 686, 709, 90 L. ed. 945, 961 (1946), 
the court said: 

“Moreover, there is no basis here for assuming 
that in limiting the scope of North American’s opera¬ 
tions there will be dispositions of securities for 
inadequate considerations, thereby raising a question 
as to whether there is a destruction of these values 
without just compensation. The Act does not con- 



30 


template or require the dumping or forced liquidation 
of securities on the market for cash. Under §§11 (d) 
and 11(e) of the Act, any divestment or reorganiza¬ 
tion plan must meet the standards of fairness and 
equitableness. In many instances this may involve 
no more than a distribution of the securities among 
the existing shareholders of the holding company. 
But should securities be sold for cash, speculation 
as to unfavorable market conditions cannot under¬ 
mine the validity of §11 (b)(1). Any plan of divest¬ 
ment or reorganization, moreover, must be carefully 
scrutinized by both the Commission and the enforcing 
court, thus enabling the assertion and protection of 
all shareholders ’ rights. See Otis & Co. v. Securities 
& Exchange Commission, 323 U. S. 624, 89 L. ed. 511, 
65 S. Ct. 483. And there are provisions in the Act 
guarding against unduly rapid divestment or liqui¬ 
dation. In the light of such statutory and judicial 
safeguards and in the absence of any alleged unfair 
plan of divestment, we cannot say that North Ameri¬ 
can’s shareholders are adversely affected, from a 
constitutional standpoint, by the operation of 
§ll(b)(l).” 

Similarly, in respect of utility companies jurisdiction 
over which depends on their use of the mails and instru¬ 
mentalities of interstate commerce, the Court said, in 
American Power & Light Co. v. Securities and Exchange 
Commission, 329 U. S. 90,107, 91 L. ed. 103,116 (1946): 

“Nor can we say that Section 11(b)(2) on its face 
authorizes or necessarily involves any destruction of 
any valuable interests without just compensation. 
The legislative policy and the statutory safeguards 
pointed out in the North American case negative that 
result.” 

Reference to this transaction as a “voluntary” plan of 
simplification should not mislead anyone into thinking that 
constitutional safeguards were thereby dispensed with. The 
plan was not voluntary as to these petitioning creditors of 
the utility company. The statute contemplates two types of 
plans of simplification of public utility holding companies, 







one type promulgated by the Securities and Exchange Com¬ 
mission and enforced, by court order, over the company’s 
objection; and one type proposed by the company and 
approved by the Commission. To the extent that the com¬ 
pany may lawfully do so, it may carry out such a “volun¬ 
tary” plan. But approval of the company’s proposal can¬ 
not affect the rights of other persons. In particular, the 
company could not lawfully breach its duties under con¬ 
tract to its creditors and obligees, even if the statute did 
not expressly exclude such contracts and obligations from 
the operation of its terms. 

It is contrary to the whole course of American judicial 
procedures to suggest that Congress could have intended 
any such radical departure from constitutional standards. 
Even in exercising the bankruptcy power, Congress has not 
permitted debtors to escape their obligations without sur¬ 
rendering their property, except where a specified majority 
of creditors consented. The sole exception (Section 77 of 
the Bankruptcy Act) empowers a court to compel creditors 
to accept a plan under certain unusual conditions. In the 
present case the statute makes no suggestion that a vote 
of creditors or for that matter of stockholders is of any sig¬ 
nificance whatever. 

In any reorganization proceeding where the debtor is 
to retain its business, moreover, a long line of cases hold 
that stockholders may not retain an interest in the cor¬ 
poration unless the priority of creditors is respected by 
full compensation. We have no doubt that any statutory 
reorganization procedure must, to comply with the Fifth 
Amendment, require such compensation, although we are 
not aware of any specific holding to that effect. It has been 
held that the use of the words “fair and equitable” as cri¬ 
teria of a plan, as in the Holding Company Act, embodies 
the requirement of absolute priority. Case v. Los Angeles 
Lumber Products Co., 308 IJ. S. 106, 84 L. ed. 110 (1939). 

Yet in this case the stockholders of Central Maine Power 
Company retained their investment substantially without 
sacrifice, or with very little sacrifice, while the holders of 
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the Power Company’s guarantee were turned off with a 
scanty $110 per share in exchange for their guaranteed 
dividends and their interest in Portland Railroad Com¬ 
pany. To say that this result need not meet the test of 
constitutionality because it was done by the voluntary 
action of the Power Company is to compound the injury. 

I No statute could constitutionally say so, and this one should 
not be construed to any such effect. 

If the lease was terminated effectively by the order of 
the Commission, as seems to be the holding of the Supreme 
Judicial Court of Maine, and if the Holding Company Act 
authorized such termination, then there can be no doubt 
that the stockholders of Portland were deprived of their 
property without due process of law. Even if the ter¬ 
mination of the lease was effected by majority vote of the 
Railroad Company stockholders, the guaranty could not be 
so terminated; and the guaranty was also a property right 
of each and every holder of stock, secured by a charge 
against the Railroad Company’s payments to the Power 
Company for power (Article I of the Lease). 

These rights were not mere licenses terminable at the 
will of Congress or its creatures. They were property 
rights which could not be transferred from one holder to 
another by the mere fiat of the Commission. 

Conclusion. 

Petitioners therefore pray that this Court find that peti¬ 
tioners and all other stockholders who did not acquiesce by 
voting as stockholders of the Railroad to accept the offer of 
the Power Company to the Railroad are creditors of the 
Power Company on a valid subsisting and enforceable 
guaranty; that the Commission be directed to redetermine 
the value of the rights of which petitioners have been 
deprived, and require the Power Company to make peti¬ 
tioners whole in respect thereof; and that the Court grant 
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to petitioners such other and further relief as the Court 
may deem proper in the premises. 

Respectfully submitted, 

George S. Van Schaick, 
Willard P. Scott, 

Martin A. Meyer, Jr., 
Joseph W. Keena, 

Harry E. Proctor. 


Oliver & Donnally, 

110 E. 42nd St., 

New York 17, N. Y. 

Of Counsel. 


April 25,1952. 
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Appendix. 

Public Utility Holding Company Act of 1935 
(49 Stat. 838; 15 U. S. C. A. §79). 

Section 11 (15 U. S. C. A. §79k): 

Simplification of Holding Company Systems—Examination 
By Commission with View to Simplification. 

(a) It shall be the duty of the Commission to examine 
the corporate structure of every registered holding com¬ 
pany and subsidiary company thereof, the relationships 
among the companies in the holding-company system of 
every such company and the character of the interests 
thereof and the properties owned or controlled thereby to 
determine the extent to which the corporate structure of 
such holding-company system and the companies therein 
may be simplified, unnecessary complexities therein elim¬ 
inated, voting power fairly and equitably distributed among 
the holders of securities thereof, and the properties and 
business thereof confined to those necessary or appropriate 
to the operations of an integrated public-utility system. 

Limitations on operations of holding company systems. 

(b) It shall be the duty of the Commission, as soon as 
practicable after January 1, 1938; 

(1) To require by order, after notice and opportunity 
for hearing, that each registered holding company, and 
each subsidiary company thereof, shall take such action as 
the Commission shall find necessary to limit the operations 
of the holding-company system of which such company is 
a part to a single integrated public-utility system, and to 
such other businesses as are reasonably incidental, or 
economically necessary or appropriate to the operations 
of such integrated public-utility system: Provided, how¬ 
ever, That the Commission shall permit a registered holding 
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company to continue to control one or more additional 
integrated public-utility systems, if, after notice and oppor¬ 
tunity for hearing, it finds that— 

(A) Each of such additional systems cannot be operated 
as an independent system without the loss of substantial 
economies which can be secured by the retention of control 
by such holding company of such system; 

(B) All of such additional systems are located in one 
State, or in adjoining States, or in a contiguous foreign 
country; and 

(C) The continued combination of such systems under 
the control of such holding company is not so large (con¬ 
sidering the state of the art and the area or region affected) 
as to impair the advantages of localized management, 
efficient operation, or the effectiveness of regulation. 

The Commission may permit as reasonably incidental, 
or economically necessary or appropriate to the operations 
of one or more integrated public-utility systems the reten¬ 
tion of an interest in any business (other than the business 
of a public-utility company as such) which the Commission 
shall find necessary or appropriate in the public interest 
or for the protection of investors or consumers and not 
detrimental to the proper functioning of such system or 
systems. 

• ••••• 


Submission by company of plan for simplification; court 
enforcement of order of approval; appointment 

of trustee. 

(e) In accordance with such rules and regulations or 
order as the Commission may deem necessary or appropri¬ 
ate in the public interest or for the protection of investors 
or consumers, any registered holding company or any sub¬ 
sidiary company of a registered holding company may, at 
any time after January 1,1936, submit a plan to the Com¬ 
mission for the divestment of control, securities, or other 
assets, or for other action by such company or any subsid- 


36 


iary company thereof for the purpose of enabling such 
company or any subsidiary company thereof to comply with 
the provisions of subsection (b). If, after notice and oppor¬ 
tunity for hearing, the Commission shall find such plan, as 
submitted or as modified, necessary to effectuate the pro¬ 
visions of subsection (b) and fair and equitable to the 
persons affected by such plan, the Commission shall make 
an order approving such plan; and the Commission, at the 
request of the company, may apply to a court, in accordance 
with the provisions of subsection (f) of section 79r of this 
chapter, to enforce and carry out the terms and provisions 
of such plan. If, upon any such application, the court, 
after notice and opportunity for hearing, shall approve 
such plan as fair and equitable and as appropriate to effec¬ 
tuate the provisions of this section, the court as a court of 
equity may, to such extent as it deems necessary for the 
purpose of carrying out the terms and provisions of such 
plan, take exclusive jurisdiction and possession of the com¬ 
pany or companies and the assets thereof, wherever located; 
and the court shall have jurisdiction to appoint a trustee, 
and the court may constitute and appoint the Commission 
as sole trustee, to hold or administer, under the direction of 
the court and in accordance with the plan theretofore 
approved by the court and the Commission, the assets so 
possessed. 

Solicitation of Proxies, Powers of Attorney, etc., In Respect 

of Reorganization Plan. 

(g) It shall be unlawful for any person to solicit or 
permit the use of his or its name to solicit, by use of the 
mails or any means or instrumentality of interstate 
commerce, or otherwise, any proxy, consent, authorization, 
power of attorney, deposit, or dissent in respect of any 
reorganization plan of a registered holding company or 
any subsidiary company thereof under this section, or 
otherwise, or in respect of any plan under this section for 
the divestment of control, securities, or other assets, or for 
the dissolution of any registered holding company or any 
subsidiary company thereof, unless— 


(1) the plan has been proposed by the Commis¬ 
sion, or the plan and such information regarding it 
and its sponsors as the Commission may deem neces¬ 
sary or appropriate in the public interest or for the 
protection of investors or consumers has been sub¬ 
mitted to the Commission by a person having a bona 
fide interest (as defined by the rules and regulations 
of the Commission) in such reorganization; 

(2) each such solicitation is accompanied or pre¬ 
ceded by a copy of a report on the plan which shall 
be made by the Commission after an opportunity for 
a hearing on the plan and other plans submitted to 
it, or by an abstract of such report made or approved 
by the Commission; and 

(3) each such solicitation is made not in con¬ 
travention of such rules and regulations or orders 
as the Commission may deem necessary or appro¬ 
priate in the public interest or for the protection of 
investors or consumers. 

Nothing in this subsection or the rules and regulations 
thereunder shall prevent any person from appearing before 
the Commission or any court through an attorney or proxy. 

• ••••• 

Section 21 (15 TJ. S. C. §79u): 

Effect on Other Laws. 

Nothing in this chapter shall affect (1) the jurisdiction 
of the Commission under sections 77a to 77mm or sections 
78a to 78jj of this title over any person, security, or con¬ 
tract, or (2) the rights, obligations, duties, or liabilities of 
any person under such sections; nor shall anything in this 
chapter affect the jurisdiction of any other commission, 
board, agency, or officer of the United States or of any State 
or political subdivision of any State, over any person, 
security, or contract, insofar as such jurisdiction does not 
conflict with any provision of this chapter or any rule, 
regulation, or order thereunder. 


Section 24 (15 USC S 79x): 


Court review of orders 

(a) Any person or party aggrieved by an order issued 
by the Commission under this chapter may obtain a review 
of such order in the United States court of appeals within 
any circuit wherein such person resides or has his principal 
place of business, or in the United States Court of Appeals 
for the District of Columbia, by filing in such court, within 
sixty days after the entry of such order, a written petition 
praying that the order of the Commission be modified or 
set aside in whole or in part. A copy of such petition shall 
be forthwith served upon any member of the Commission, 
or upon any officer thereof designated by the Commission 
for that purpose, and thereupon the Commission shall 
certify and file in the court a transcript of the record upon 
which the order complained of was entered. Upon the filing, 
of such transcript such court shall have exclusive juris¬ 
diction to affirm, modify, or set aside such order, in whole 
or in part. No objection to the order of the Commission 
shall be considered by the court unless such objection shall 
have been urged before the Commission or unless there 
were reasonable grounds for failure so to do. The findings 
of the Commission as to the facts, if supported by susbtan- 
tial evidence, shall be conclusive. If application is made 
to the court for leave to adduce additional evidence, and 
it is shown to the satisfaction of the court that such addi¬ 
tional evidence is material and that there were reasonable 
grounds for failure to adduce such evidence in the proceed¬ 
ing before the Commission, the court may order such addi¬ 
tional evidence to be taken before the Commission and to 
be adduced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem proper. The 
Commission may modify its findings as to the facts by 
reason of the additional evidence so taken, and it shall file 
with the court such modified or new findings, which, if sup¬ 
ported by substantial evidence, shall be conclusive, and its 
recommendation, if any, for the modification or setting aside 
of the original order. The judgment and decree of the court 
affirming, modifying, or setting aside, in whole or in part, 
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any such order of the Commission shall be final, subject 
to review by the Supreme Court of the United States upon 
certiorari or certification as provided in sections 346 and 
347 of Title 28. 

(b) The commencement of proceedings under subsec¬ 
tion (a) of this section shall not, unless specifically ordered 
by the Court, operate as a stay of the Commission’s order. 

• ••••• 

Section 26 (15 U.S.C. Section 79z): 

Validity of contracts 

(a) Any condition, stipulation, or provision binding 
any person to waive compliance with any provision of this 
chapter or with any rule, regulation, or order thereunder 
shall be void. 

(b) Every contract made in violation of any provision 
of this chapter or of any rule, regulation, or order there¬ 
under, and every contract heretofore or hereafter made, 
the performance of which involves the violation of, or the 
continuance of any relationship or practice in violation of, 
any provision of this chapter, or any rule, regulation, or 
order thereunder, shall be void (1) as regards the rights of 
any person who, in violation of any such provision, rule, 
regulation, or order, shall have made or engaged in the 
performance of any such contract, and (2) as regards the 
rights of any person, not being a party to such contract, 
shall have acquired any right thereunder with actual knowl¬ 
edge of the facts by reason of which the making or perform¬ 
ance of such contract was in violation of any such provision, 
rule, regulation, or order. 

(c) Nothing in this chapter shall be construed (1) to 
affect the validity of any loan or extension of credit (or any 
extension or renewal thereof) made or of any lien created 
prior or subsequent to August 26, 1935, unless at the time 
of the making of such loan or extension of credit (or exten¬ 
sion or renewal thereof) or the creating of such lien, the 
person making such loan or extension of credit (or exten¬ 
sion or renewal thereof) or acquiring such lien shall have 
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actual knowledge of facts by reason of which the making 
of such loan or extension of credit (or extension or renewal 
thereof) or the acquisition of such lien is a violation of the 
provisions of this chapter or any rule or regulation there¬ 
under, or (2) to afford a defense to the collection of any 
debt or obligation or the enforcement of any lien by any 
person who shall have acquired such debt, obligation, or lien 
in good faith for value and without actual knowledge of the 
violation of any provision of this chapter or any rule or 
regulation thereunder affecting the legality of such debt, 
obligation, or lien. 
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S Rep. X? 621, 74th Cong., 1st Sess. (1935), pp. 13-14_ 16 




























Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11300 

Skowhegan Savings Bank, Auburn Savings Bank, and 
Eastport Savings Bank, petitioners 

v. 

Securities and Exchange Commission, respondent 

and 

Central Maine Power Company, intervenor 


ON PETITION FOR REVIEW OF ORDERS OF SECURITIES AND 

EXCHANGE COMMISSION 


BRIEF FOR SECURITIES AND EXCHANGE COMMISSION, 

RESPONDENT 


PRELIMINARY STATEMENT 

Review is sought of two orders of the Securities and Ex¬ 
change Commission (the “Commission”) with respect to a 
plan of Central Maine Power Company (“Central Maine”), 
submitted to and approved by the Commission, pursuant to 
Section 11 (e) of the Public Utility Holding Company Act of 
1935 (the “Act”), 15 U. S. C. § 79k (e). The first and basic 
order was entered approximately seven and one-half years ago 
on December 19, 1944 (J. A. 291). That order approved the 
plan as necessary to effectuate the provisions of Section 11 (b) 
(1) of the Act (15 U. S. C. § 79k (b) (1)), and as fair and 
equitable to all persons affected. The plan was fully consum¬ 
mated shortly thereafter (J. A. 135). The second order was 
issued on November 28,1951 (J. A. 296). It denied petition- 


(i) 
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ers’ petition for reconsideration and modification of the earlier 
order. The petition for reconsideration was filed on May 1, 
1950, prior to which time petitioners sought unsuccessfully in 
the state courts to undo what had taken place pursuant to 
the plan. 

The Commission gave two independent reasons for its order 
of November 28,1951, which is the subject of a timely petition 
for review: first that the developments in petitioners’ unsuc¬ 
cessful state court litigation did not warrant reconsidering or 
modifying the 1944 order, and second that after reexamining 
the record the Commission saw no reason to conclude that the 
result reached in the 1944 order was not in accordance with 
the applicable “fair and equitable” federal standard. Con¬ 
sideration of the second of these grounds for the 1951 decision 
involves traversing the same ground as though the 1944 order 
were still subject to court review. Accordingly, we discuss in 
detail petitioners’ arguments concerning the merits of the 1944 
order which we believe to be lacking in substance. In any 
event, as we argue in Point III, we do not believe the 1944 order 
to be reviewable, directly or indirectly. 

COUNTERSTATEMENT OF THE CASE o 

Central Maine is a subsidiary of a registered public utility 
holding company, New England Public Service Company 
(“NEPSCO”) (JA 16). It is an electric utility company 
organized under the laws of Maine, rendering service in south¬ 
ern Maine, including the city of Portland (JA 160). Over a 
period of years Central Maine and its predecessor constituent 
company, Cumberland County Power and Light Company 
(“Cumberland”), acquired substantial holdings in the securi¬ 
ties of Portland Railroad Company (“Portland”), a Maine 
corporation owning a transportation system which serviced the 
Portland area (JA 16). In 1944 Central Maine owned ap¬ 
proximately 36 percent of Portland’s outstanding bonds 1 and 

1 $411,500 (or 25.7%) of $1,600,000 principal amount of 3%% bonds due 
July 1, 1951, constituting a first lien on Portland’s properties, and callable 
at their principal amount on any interest date; and $S9S,500 (or 43.9%) 
of $2,045,000 principal amount of 5% bonds due November 1, 1945, secured 
by a junior lien on Portland’s properties and by $1,400,000 of the 3 1 ( 4% 
bonds pledged as collateral. The 5% bonds were callable at 105 on any 
interest date on CO days’ notice (J. A. 271). 
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49 percent of its outstanding capital stock. 2 In addition, pur¬ 
suant to a lease (JA 27) it operated Portland’s transporta¬ 
tion system. Portland had leased its transportation system to 
Cumberland on February 1, 1912 (J. A. 27), when it consisted 
of electric railroad properties. Cumberland had operated the 
system as lessee until 1942, when Cumberland was merged into 
Central Maine (JA 16) and had substituted a bus system 
for the railroad operations. Central Maine operated the sys¬ 
tem until the end of 1944, when the lease was terminated and 
the properties sold pursuant to the instant simplification and 
divestment plan under Section 11 (e) of the Act. 

Under Section 11 (b) (1) of the Act, the operations of each 
regulated holding company system are required to be limited 
to a “single integrated public-utility system” and to such other 
businesses as are “reasonably incidental, or economically neces¬ 
sary or appropriate to the operations of such integrated public- 
utility system.” The Commission is authorized by Section 
m 11 (b) (1) to permit the retention of nonutility businesses 
which fall within the quoted category if it finds that such re¬ 
tention is “necessary or appropriate in the public interest or 
for the protection of investors or consumers and not detri¬ 
mental to the proper functioning of such system.” The Com¬ 
mission consistently has taken the view that a bus transporta¬ 
tion business is not sufficiently germane to an electric utility 
business to warrant retention under the Act. 3 When it ap¬ 
proved the merger of Cumberland into Central Maine, the 
Commission refused to pass upon the retainability of Central 
Maine’s holdings in Portland and expressly reserved jurisdic¬ 
tion in an appropriate proceeding to direct the divestment of 
Portland. In re Central Maine Power Company, 12 S. E. C. 
371 (1942). This was Central Maine’s situation with respect 

*9,795 of 19,990 shares of $100 par value stock (J. A. 6S, 16S, 271). 

* See, e. g., In re Engineers Public Service Co., 12 S. E. C. 41 (1942), and 
In re The North American Co., 11 S. E. C. 194 (1942), decided before the 
simplification and divestment plan in the instant case. See also Philadel¬ 
phia Co. v. S. E. C., S5 App. D. C. 327, 177 F. 2d 720, 725-726 (C. A. D. C. 
1949) ; North American Co. v. S. E. C., 133 F. 2d 14S, 152 (C. A. 2, 1943), 
327 U. S. 6S6, 697 (1946). Cf. Engineers Puiblic Service Co. v. S. E. C., 78 
App. D. C. 199,138 F. 2d 936 (1943) vacated as moot, 332 U. S. 788 (1947). 


4 


to its holdings in Portland when it filed the simplification and 
divestment plan in question. 

The lease under which Central Maine operated Portland’s 
transportation system is dealt with more fully in the argument 
below. It ran for a term of 99 years—until the year 2011 
(JA 160). The lessee agreed to pay a rental of $500 per 
year 4 (JA 38, 161), plus a sum each year sufficient to pay the 
interest on Portland’s debt securities, and a sum each year suffi¬ 
cient to pay dividends at the rate of $5 per share on the $100 
par value capital stock of Portland (JA 33-35, 160). At the 
termination of the lease, the lessee agreed to return the prop¬ 
erties as a going concern and in a condition not inferior to that 
existing at the date of the lease (JA 40-41, 163). The trans¬ 
portation system was operated exclusively as a street railway 
system until 1938 (JA 266). Because it was unprofitable the 
railway system was gradually replaced by motor buses 5 and 
was completely abandoned in 1941 (JA 21). During the few 
wartime years which followed the bus system showed sub¬ 
stantial profits (JA 169). 

On November 10,1944, Central Maine filed a voluntary plan 
under Section 11 (e) of the Act to divest itself of Portland in 
compliance with Section 11 (b) (JA 16-26). The plan con¬ 
templated termination of the lease, sale of Portland’s assets, 
satisfaction of the claims of Portland’s creditors and stock¬ 
holders other than Central Maine, and the dissolution of Port¬ 
land (JA 167). If approved by the Commission, and by a 
vote of Portland’s stockholders, consummation was to take 
place through corporate action. No application to the Com¬ 
mission for district court enforcement was contemplated (JA 
193). Under the plan, Central Maine undertook to find a re¬ 
sponsible purchaser for Portland’s transportation system and 
to buy for its own account at a stated price certain of Portland’s 
assets which were useful to it in its utility business (JA 23-24, 
177). Central Maine agreed also to pay Portland a sum which, 
together with moneys belonging to Portland, would be suf- 

4 Considered sufficient to meet the expenses of maintaining Portland’s 
corporate structure (JA ISO). 

* Operation of a bus transportation system was authorized by an Act of 
the legislature in 1927 (JA 102,174-175). 
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ficient (1) to redeem Portland’s 3 y 2 % bonds due July 1,1951, 
held by persons other than Central Maine, (2) to pay Port¬ 
land’s 5% bonds due November 1, 1945, held by persons other 
than Central Maine, and (3) to distribute as a liquidating 
dividend $110 per share to all stockholders of Portland other 
than Central Maine (JA 24-25). Central Maine agreed, fur¬ 
ther, to save and hold harmless Portland’s public stockholders 
against any and all liabilities asserted against Portland (JA 
267), and to indemnify the trustee under the mortgage se¬ 
curing the 3bonds, and the stockholders, against any and 
all liability by reason of the discharge of the mortgage (JA 
24,267). 

After appropriate notice—including notice to Portland’s se¬ 
curity holders, the trustees under the mortgages securing Port¬ 
land’s bonds, and the Public Utilities Commission of Maine, as 
well as Central Maine and Portland (JA 85, 265)—the Com¬ 
mission held a public hearing on the plan (JA 154-235, 261- 
263). Six savings banks of the State of Maine, including the 
instant petitioners, holding $96,000 principal amount of Port¬ 
land’s bonds and 1,170 shares of Portland’s stock (JA 235), were 
granted the right to be heard and participated in the hearing. 
No one challenged the necessity of the divestment. Mr. 
Theron A. Woodsum, who represented the savings banks, stated 
that his clients had no objection as respects the treatment of 
the bonds (JA 235); but they felt that the proposed distribu¬ 
tion to stockholders of $110 per share was inadequate, “par¬ 
ticularly in view of the present money market condition, in 
view of the fact that the lease has 66 years to run” (JA 234). 
He sought “adequate compensation” for his clients (Ibid.). 
The objecting stockholders, including the instant petitioners, 
offered no evidence; and, although they were invited to do so, 
they declined to file a brief in support of their objections 
(JA 284). 

The Commission’s Findings, Opinion and Order were handed 
down on December 19, 1944 (JA 263-295). The Commission 
found the plan to be necessary to effectuate the provisions of 
Section 11 (b), and fair and equitable to the persons affected 
as required by Section 11 (e). The plan, accordingly, was 
approved. 


212741—52-2 
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With respect to the SI 10 payment for each share of Port¬ 
land’s common stock, the Commission carefully considered 
two claims which allegedly gave the stock substantial value. 
Both were based on the lease. The first stemmed from Cen¬ 
tral Maine's obligation to pay a rental which, among other 
things, was sufiicient to pay dividends at the rate of 5% per 
year on Portland’s common stock (JA 35, 39). This obliga¬ 
tion was evidenced also by an indorsement on each stock cer¬ 
tificate in which the lessee guaranteed payment of the divi¬ 
dends “in accordance with and subject to the terms of (the) 
lease” (JA 39). The second was based upon Central Maine’s 
undertaking, as lessee, to surrender the properties held pur¬ 
suant to the lease, at the termination thereof, as a going con¬ 
cern and in a condition not inferior to that at the date of the 
lease (JA 40-41). Portland’s books listed a claim of 
$4,864,467 for “property abandoned by lessee” (JA 286). 

The validity of both of these claims was denied by Central 
Maine. It contended that, under the express provisions of 
the lease, it had no obligation as respects dividends once the 
lease had been terminated for any cause other than default 
on its part (JA 40; IS, 19). It also took the view that the 
surrender of the bus transportation system would satisfy the 
requirements of the lease as respects the return of the prop¬ 
erties (JA 173). Central Maine recognized, however, that 
these claims might provide the basis for extended litigation and 
that, conceivably, the result might not be entirely favorable 
to Central Maine. It proposed to pay $110 per share which 
it regarded as covering substantially all of its liability under 
a construction of the lease which it regarded as most favorable 
to Portland’s stockholders (JA 24). It was willing to make 
this payment because of a favorable tax situation which would 
render the ultimate cost to Central Maine relatively small 
(JA 191-192). The $110 figure admittedly was offered as a 
compromise of the claims of Portland’s stockholders, albeit a 
compromise considered extremely favorable to the stock¬ 
holders, and the Commission’s opinion dealt with it in this 
context (JA 280-282). 

In determining whether the compromise was fair and equita¬ 
ble the Commission made its own appraisal of the possible 
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values attributable to Portland’s stock. It first valued each 
of the two claims on the assumption that Central Maine had 
no defense to the claims of Portland’s stockholders under the 
lease. On that assumption it found that the claim for divi¬ 
dends had a present value of approximately $116 per share 
(JA 282). The claim under the return of properties pro¬ 
vision of the lease, it found, was at the most of nominal pres¬ 
ent value, amounting to a few’ cents per share (JA 281). In 
view of the ambiguities in the lease affecting the validity of 
these claims, the Commission concluded that the proposed com¬ 
promise of $110 per share was fair and equitable (J. A. 282). 
Reemphasizing its conclusion in this regard, the Commission 
made the additional observation that “any stockholders dis¬ 
senting from the proposed plan will have a right, pursuant to 
Maine statute, to have their stock appraised” (JA 284). 
Nowhere in the opinion, however, did the Commission suggest 
that the existence of such appraisal rights had affected its con¬ 
clusion that the $110 figure was fair and equitable. On the 
contrary, in the sentence preceding the above-quoted observa¬ 
tion, the Commission made it clear that its finding was inde¬ 
pendent of appraisal rights under state statute. 

The necessary corporate action to effect consummation of 
the plan was taken shortly after the Commission’s approval 
(JA 135).° The stockholders of Portland voted 13,735 shares 
to 750 to accept Central Maine’s proposal. Three thousand 
nine hundred forty of the assenting votes were cast by public 
stockholders (JA 138, 298). The plan was consummated on 
December 29,1944 (JA 135). 

Although petitioners’ sole complaint in the proceedings be¬ 
fore the Commission was that the $110 figure was inadequate, 
they never instituted any action under the Maine appraisal 
statute. 7 Nor did they seek review of the Commission’s order 
in a United States Court of Appeals, as was then their right 
under Section 24 (a) of the Act, 15 U. S. C. § 78x (a). In¬ 
stead, on February 5, 1945, they filed a bill in equity in the 
Supreme Judicial Court of Maine in which they sought to have 


'To make the tax benefits available, the plan had to be consummated 
before the end of the calendar year. 

T Me. Rev. Stat.. 11144. Ch. 40. §§ S3 vt seq. 
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the entire transaction set aside. Two other stockholders rep¬ 
resented by certain of petitioners’ then counsel did file a petition 
for review under Section 24 (a) which was dismissed on their 
own motion when the Maine court declined to consider the bill 
in equity as long as the petition was pending (JA 9, 149). 8 
These stockholders subsequently intervened in the state court 
proceeding. The Commission filed a brief as amicus curiae in 
which it denied that the state court had jurisdiction to enjoin 
or set aside the transaction, or to issue a decree in conflict with 
the Commission’s order. The Commission suggested, how¬ 
ever, that the court might retain jurisdiction for the purpose 
of affording plaintiffs the equitable equivalent of their appraisal 
rights if that were an appropriate equitable remedy under state 
law. Plaintiffs, however, took pains to disclaim any purpose 
to avail themselves of their appraisal rights. 9 They insisted 
upon attacking the plan and the Commission’s order in its en¬ 
tirety. Subsequently, a long hearing was held and an exten¬ 
sive record compiled with respect to plaintiffs’ charges of fraud, 
impropriety and illegality. Chief Justice Sturgis, sitting as a 
single justice, looked into these charges with a great deal of 
care. Over two and a half years later, in September of 1947, 
he published lengthy findings in which he concluded that the 
charges were utterly baseless. However, he did compute the 
value of the stock at $119.25 per share on the basis of Central 
Maine’s guarantee of dividends. 10 Moreover, he felt that there 
was no compelling reason for reducing this to $110 as the Com¬ 
mission had done. 11 A final decree was entered on February 
16, 1948, ordering Portland and/or Central Maine to deposit 
with the clerk of court the sum of $119.25 for each share of 

8 Bowers et al. v. S. E. C., C. A. 1, petition dismissed, July 2. 1945. 

* See Antrum Savings Bank v. Portland Railroad Company, 65 A. 2d 17, at 
23 (1949). 

10 Using the same 4% discount rate which had been used by the Commis¬ 
sion he computed the present value to be $116.75 rather than $116.00. He 
also included one semi-annual dividend of $2.50 more than had the Com¬ 
mission. While we beUeve that Justice Sturgis was in error in this respect 
the variance is not presently material. 

11 The findings and opinion of Chief Justice Sturgis have not been reported; 
but they are dealt with in detail in the reported opinion of the state appellate 
court. Auburn Savings Bank v. Portland Railroad Company, 65 A. 2d 17 
(1949). 


9 


stock held by the plaintiffs and intervenors, which sum was to 
be distributed by the clerk upon surrender of the stock certifi¬ 
cates. Plaintiffs appealed from that decision. A year later, 
on February 28, 1949, the Supreme Judicial Court of Maine 
(sitting as an appellate court) handed down an order which 
remanded the case to the sitting justice with instructions to 
dismiss the bill in its entirety. Auburn Savings Bank v. Port¬ 
land Railroad Company, 65 A. 2d 17 (not yet officially 
reported). 

The Maine appellate court examined the record in its en¬ 
tirety and expressed complete agreement with the view of the 
sitting justice that plaintiffs’ charges of fraud, impropriety 
and illegality were wholly baseless. 12 It did not go into the 
valuation question because it felt that the state courts had no 
jurisdiction in the matter in light of the decision of the United 
States Supreme Court in Schwabacher v. U. S., 334 U. S. 1S2, 
which was handed down on May 3, 1948, shortly after Justice 
Sturgis’ decree. The Schwabacher case dealt with an order 
of the Interstate Commerce Commission (the “ICC”) approv¬ 
ing and authorizing a voluntary merger of two railroads, and 
involved the provisions of Sections 5 and 20a of the Interstate 
Commerce Act. The ICC order had left the two railroads free 
to settle their controversies with dissenting stockholders 
through negotiation or litigation in the courts. The ICC felt 
that the claims asserted were not sufficient to affect the solvency 
of the new company or to jeopardize its operations. The 
Supreme Court decided that the ICC alone had jurisdiction 
to determine these claims—that its jurisdiction was plenary, 
exclusive and independent of all other state or federal author¬ 
ity. It held, accordingly, that the ICC could not properly 
leave the determination of these claims to another tribunal. 
In the Auburn Savings Bank case, the Maine appellate court 
held that the same rationale was applicable to claims involved 
in a plan approved by the Securities and Exchange Commission 

13 The Court stated (65 A. 2d. at 21) : “There is not a shred of evidence 
to support these charges which are obviously based on the assumption that 
the Securities and Exchange Commission in approving the plan was either 
hoodwinked or joined with Central Maine in collusive action for the sole 
benefit of the stockholders of Central Maine.” 
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under Section 11 (e) of the Public Utility Holding Company 
Act. The state court, it held, had no jurisdiction to require 
that a greater sum be paid for the Portland stock than that 
which the Commission had found to be fair and equitable. It 
refused to pass upon the correctness of plaintiffs' contention 
that the Commission intended to accord dissenting stockhold¬ 
ers any and all remedies which they might have in the state 
courts. Under the Schwabacher case, it said, the Commission 
had no power to delegate such authority to the state courts. 
In closing, the appellate court made a special point of the 
fact that Chief Justice Sturgis had acted properly in light of the 
applicable administrative rulings and court decisions existing 
at the time. It was the intervening decision of the Supreme 
Court, it emphasized, which compelled dismissal of the pro¬ 
ceeding. Petitioners filed a petition for certiorari in the United 
States Supreme Court, but that petition was denied on Oc¬ 
tober 10, 1949, as was a petition for rehearing on November 
14, 1949. Auburn Savings Bank v. Portland Railroad Com¬ 
pany, 33S U. S. S31, SSI. 

Five and a half months later, on May 1, 1950, petitioners 
filed a petition with the Commission for reconsideration and 
modification of the 1944 order (JA 139-152). They asked 
that the order be amended by annexing a condition to the Com¬ 
mission’s approval that the rights of the non-assenting stock¬ 
holders remain unaffected by the plan or, if that relief were not 
granted, that the entire proceedings be reopened to reconsider 
the Commission’s jurisdiction in the matter, the fairness of the 
treatment accorded Portland’s stockholders, and the proper 
steps to be taken to enforce the plan (JA 152). 

The Commission’s Memorandum Opinion and Order deny¬ 
ing the petition for reconsideration and modification was 
handed down on November 28, 1951 (JA 296-303). The 
Commission acknowledged that a considerable period had 
elapsed since the filing of the petition; but, it stated that for 
reasons beyond its control it had not been able to pass upon 
the matter at an earlier date (JA 297). The opinion noted 
that petitioners erroneously assumed that the Commission had 
found the SI 10 payment to stockholders to be fair and equitable 
because it believed that dissenters could have their stock ap- 
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praised in the state courts. The Commission stated in this 
regard: “We do not regard a provision for appraisal rights 
under Maine law as affecting the extent of our responsibility 
to be satisfied that the plan was fair and equitable to every 
interest affected. In our Opinion we specifically found that 
the proposed payment of SI 10 per share was fair and equitable 
both to the stockholders of Portland and to Central 
Maine * * * While we may have believed * * * 
that certain other rights of dissenting stockholders under state 
law might survive consummation of the plan, that belief did 
not enter into the basic finding of equitable equivalence be¬ 
tween the securities eliminated and the payment provided, and 
our finding of fairness was in no way based upon the existence 
of appraisal rights or other state remedies” (JA 301-302). 
The Commission pointed out that petitioners had offered no 
new facts which would justify any modification of its earlier 
order (JA 302). It noted, also, that in the 1944 proceeding 
petitioners had not challenged the need for divestment (JA 
298). The Commission took cognizance of the fact that Chief 
Justice Sturgis, by including one more semi-annual dividend, 
had reached a slightly higher figure as to the value of the guar¬ 
antee, and had refused to lower that figure; but the Commission 
saw no reason to alter its prior finding on that account (JA 
302-303). The $110 figure was a compromise growing out of 
a controversy as respects Central Maine’s obligations under the 
lease; and, there could be a reasonable difference of opinion 
between Justice Sturgis and the Commission as to the weight 
to be accorded that controversy in determining whether the 
$110 figure was fair (JA 302-303). It was the Commission’s 
duty to make this determination, subject only to timely review 
by a federal court (JA 303). The Commission concluded: 
“After careful consideration, we find nothing in the arguments 
presented, the facts alleged and the record heretofore made 
before us which would cause us to find that the $110 per share 
approved by us for the public holders of Portland’s common 
stock was not fair and equitable [note omitted], and we are 
satisfied that our Order of December 19, 1944 in this matter 
should not be disturbed.” (JA 303). Two months later, 
on January 28, 1952, petitioners filed the instant petition for 
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review of both the 1944 and 1951 orders of the Commission 
(JA 1-15). 

STATUTE INVOLVED 

The provisions of Sections 11 (a), 11 (b) (1), 11 (e), 11 (g), 
21, 24, and 26 of the Public Utility Holding Company Act of 
1935 are set forth in full in the Appendix to petitioners’ brief 
(pp. 34-40), and are quoted from in relevant part in our argu¬ 
ment below. 

SUMMARY OF ARGUMENT 

1. Although in its 1944 order the Commission alluded to 
the possibility that petitioners might have additional rights 
under the laws of Maine, the determination of the Maine court 
that no such rights existed did not affect the fairness of the 
Commission’s order. The 1944 order found the treatment ac¬ 
corded to petitioners under the plan to be fair and equitable 
quite apart from any additional remedy they might secure by 
state law. On this basis there is no reason to disturb the 1951 
order. 

2. Aside from petitioners’ argument with respect to their 
failure to obtain satisfaction from the Maine court, the Com¬ 
mission was correct in finding in 1951 that its order of 1944 
should not be modified. The divestment of the transportation 
system of Portland by Central Maine was necessary under Sec¬ 
tion 11 (b) (1) of the Public Utility Holding Company Act 
and, to accomplish such divestment in a fair and equitable 
manner, it was necessary to deal comprehensively and defini¬ 
tively with all rights and obligations related to the lease. 

The Commission was correct in finding that the $110 per 
share payment to the stockholders of Portland represented a 
fair and equitable settlement of the various conflicting claims. 
At the time the Section 11 (b) (1) plan was approved, Port¬ 
land was approaching insolvency. Portland’s claim for aban¬ 
doned property was so dubious as to amount to little more 
than a basis for extended litigation, and the claim that the 
guaranty of dividends would survive the termination of the 
lease was at best doubtful. In finding the $110 per share set¬ 
tlement figure fair and equitable, the Commission resolved all 
such doubts in favor of Portland. The Commission, however, 
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did not accept petitioners’ inconsistent assertions that the claim 
for dividends should be valued on the basis of the continuance 
of the guaranty until the year 2011 when the lease ended and 
their claim for property should be valued as of the 1944 ter¬ 
mination. The Commission valued both claims as of 1944. 
The plan neither subordinated petitioners’ claims to those of 
any others nor did the Commission’s approval of the plan de¬ 
prive petitioners of due process of law. 

3. Petitioners’ challenge to the Commission’s 1944 order is 
barred by the plain language of Section 24 (a) prescribing a 
sixty-day period for review. Neither their belated petition 
for rehearing nor the Commission’s conclusion as to the lack 
of merit thereof served to set aside the statutory bar. 

ARGUMENT 

I. The unsuccessful conclusion of petitioners’ efforts to chal¬ 
lenge the plan in the State courts did not require the Com¬ 
mission to modify the 1944 order. 

The petition for reconsideration and modification contends 
(J. A. 150) that a fundamental ground of the 1944 order was 
that the plan was fair and equitable to stockholders of Port¬ 
land “because there was available to them the right to reject 
the offer and pursue remedies under state law.” On this as¬ 
sumption and because the Supreme Judicial Court of Maine 
en banc had determined otherwise, petitioners purport to jus¬ 
tify seeking to reopen the plan over five years after consum¬ 
mation. As the Commission noted in its 1951 opinion this 
“argument rests upon a misconception of the 1944 decision.” 
As already noted (supra, p. 7) the Commission in calling at¬ 
tention to dissenters’ possible appraisal rights under state law 
made it clear that it considered the proposed payment of $110 
per share to be fair and equitable entirely apart from such 
rights (JA 282, 284). This was also made clear in the 
Commission’s report to Portland’s stockholders under Section 
11 (g) of the Act (JA 295); and was reiterated in the Com¬ 
mission’s 1951 opinion denying the requested rehearing (JA 
301). Petitioners, nevertheless, continue to charge that the 
Commission’s original determination was based on the assump- 
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tion of appraisal rights which did not actually exist (Pet. Br. 
18-19). Like other objections which petitioners have made 
to the fairness of the $110 payment, it is apparent that this 
one also is without foundation. 

The Commission was passing upon a plan which the propo¬ 
nent company intended to consummate pursuant to state law 
through a stockholders’ vote. The company did not request 
that the Commission apply to a federal district court for en¬ 
forcement of the plan. For that reason it was assumed that 
stockholders would be free to demand and receive an appraisal 
under the state law as it would be applicable to a similar trans¬ 
action in the absence of the Public Utility Holding Company 
Act. 13 The Commission was fully aware that Congress re¬ 
quired Commission authorization for such transactions because 
it had concluded that state laws had in the past accorded inade¬ 
quate protection to investors in companies in holding company 
systems. Thus the conclusion that the plan assured fair and 
equitable treatment to those stockholders of Portland who 
might not avail themselves of the state court appraisal ma¬ 
chinery was the heart of the 1944 determination. 14 Indeed, it 
was the recognition of this circumstance, together with the 
intervening decision of the Supreme Court of the United States 
in the Schwabacher case, which convinced the Maine court 
that the Commission’s approval of the plan was a bar to any 
remedy in the state court litigation. Far from affording a 
ground for modification of the 1944 order the decision of the 
Maine court thus affords an additional reason for not disturb¬ 
ing it. Petitioners sought by reapplication to the Commission 
what the state court held was barred by the 1944 decision, 
namely to receive something more than what the Commission 
had previously held to be fair and equitable. 


u Section 11 (e) in language similar to that used in the reorganization 
sections of the Bankruptcy Act provides that the enforcement court if it 
approves the plan may “take exclusive jurisdiction and possession of the 
company or companies and the assets thereof wherever located.” It has 
been the traditional practice for the enforcement orders to Include an 
injunction against interfering with the plan inter alia through state court 
litigation. See In rc United Gas Corp., 162 F. 2d 409 (C. A. 3,1947). 

14 As was anticipated, only a small number dissented. 
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II. Even if petitioners* disappointment with the outcome of 
the State court litigation were ground for taking another 
look at the 1944 decision, the Commission properly con¬ 
cluded that there was no basis in 1951 for disagreeing with 
what had been decided in 1944. 

A. The Commission properly found that Central Maine’s divestment of 
Portland was required by Section 11 (b) (1) of the Act. 

We note that both in their petition for review and in their 
brief petitioners refrain from asking that Commission’s find¬ 
ings as to the necessity for the divestment be set aside. They 
ask rather, that they be made “whole” for the value of their ^ 
stock (J. A. 14-15; Pet. Br. 32-33). Nevertheless, they sug- 3 
gest at a number of points that there was no need for the divest- >: 
ment and that the plan approved by the Commission was 4 « 
simply a “scheme” to benefit Central Maine at the expense ] 
of Portland’s stockholders. (See, e. g., J. A. 4-5, 13; Pet. Br. ~ * 
4-5, 6, 7, S-9.) Their charges in this respect appear to be i , • 

merely “warmed over” remnants of those which they had made^ * 
without success in the state courts. As previously indicated, $ i 
both the sitting justice and the state appellate court found 4: ' 
that they were utterly baseless (supra, pp. S-9). Petitioners | „ ' 
would now’ have this Court review these rejected charges —'j < 
charges which were never made in the proceeding before the' j * 
Commission which led to the approval of the plan. Section- \ $ 

24 (a) of the Act, 15 U. S. C. § 79x (a), precludes the raising: c j 
on review of objections which were not urged before the Com-vs^, 
do so.” Accordingly, this point could not have been raised by 
a timely petition to review the 1944 order. 

As we have indicated, the Commission found the divestment 
necessary because the transportation system of Portland was 
not sufficiently related to the operations of Central Maine’s 
electric utility business to warrant retention under Section 
11 (b) (1) of the Act. Control of Portland was acquired by 
Central Maine’s predecessor Cumberland in 1912, long before 
the adoption of the Act, when Portland was operating an elec¬ 
tric railway system which provided an assured market for a 
substantial amount of electric power. It was testified that it 
“was considered at that time to be a natural adjunct to an 
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electric light and power company” (JA 169). Conditions in 
the year 1944 were considerably different. Portland’s trans¬ 
portation system, at that time, could not be regarded as “rea¬ 
sonably incidental or economically necessary or appropriate to 
the operations” of the electric utility system in question. The 
transportation system, in fact, was a burden upon Central 
Maine’s utility business despite a few wartime years of profit¬ 
able operation (JA 169). The divestment authorized was 
in harmony with the action taken by the Commission in prior 
cases where it had required electric utilities to divest them¬ 
selves of their holdings in transportation businesses. 15 

Petitioners make no affirmative argument that Central 
Maine could properly have retained Portland’s transportation 
business. By innuendo, however, they suggest that Central 
Maine did not intend to make any divestment until it discov¬ 
ered in 1944 that it could rid itself of burdensome commitments 
at very little cost to itself were divestment consummated that 
year, and that the Commission went along with this “scheme” 
(Pet. Br. 4-7). They point out that Central Maine acquired 
its interest in Portland with the Commission’s approval; but 
they fail to mention that this approval was given in connection 
with Cumberland’s merger into Central Maine, and that the 
Commission’s approval was expressly conditioned upon a reser¬ 
vation of jurisdiction in an appropriate proceeding to direct the 
divestment of Portland (see supra, p. 3). They point out, also, 
that Central Maine recouped most of its losses in writing off 
Portland through federal income tax savings. This is true, but 
we do not understand how this affects the question of the neces¬ 
sity for divestment. So far as we know, there was nothing im¬ 
proper in making the divestment in a year when, through tax 
benefits, Portland’s stockholders could receive full and fair 
compensation for their rights at a relatively low cost to Cen¬ 
tral Maine’s stockholders. 16 These tax benefits, it would seem, 

3# Note 3 supra. 

M In so far as tax considerations may have motivated the action of Cen¬ 
tral Maine in complying with Section 11 (b) it is in accordance with Con¬ 
gressional policy to enlist such motivation to further compliance. Thus, in 
its report the Senate Committee on Interstate and Foreign Commerce (Eep. 
No. 621, 74th Cong., 1st sess. (1935), pp. 13-14) stated as follows: 
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only serve to emphasize the need for the divestment. As for 
the Commission’s role, while its prompt action did enable Cen¬ 
tral Maine to consummate the plan before the end of 1944, 
there is absolutely no basis for petitioners’ suggestion that it 
acted with undue haste and without proper consideration for 
the rights of Portland’s stockholders. On the contrary, as the 
Commission’s opinion discloses, the rights of these stockholders 
were carefully considered before the Commission approved the 
plan. 

B. The Commission was authorized by Section 11 (e) of the Act to approve 

a plan contemplating termination of Central Maine's contractual obliga¬ 
tions upon payment of an equitable equivalence. 

1. Termination of the lease . 

Petitioners assert that the Act “does not authorize rejection 
or termination of leases by utility companies or their sub¬ 
sidiaries” (Pet. Br. 9); but they cite no authority for their 
proposition. Section 11 (e), however, expressly provides that 
an affected company, for the purpose of complying with Sec¬ 
tion 11 (b), may “submit a plan to the Commission for the 
divestment of control, securities, or other assets, or for other 
action by such company.” [Emphasis supplied.] Central 
Maine could not retain its leasehold interest in the Portland 
transportation properties any more than it could retain the 
Portland securities, so that compliance with the Act required 
termination of the lease. Even had there been an alternative 
method of effecting compliance, it would not have followed 
that the particular plan of divestment was not a “necessary” 
one within the meaning of Section 11 (e); for, as the Com¬ 
mission’s opinion pointed out (J. A. 279), it is sufficient that 

“The Committee is of the opinion that careful consideration should be 
given to the advisability of amending the revenue acts to encourage volun¬ 
tary corporate reorganization for the purposes of simplifying holding 
company structures, eliminating unnecessary complexities therein, and 
otherwise complying with the policies underlying holding company legis¬ 
lation. * * *” 

In furtherance of this policy the Commission joined with the Treasury 
Department in recommending legislation which now appears as Supplement 
R to the Internal Revenue Code and which provides in general for non¬ 
recognition of capital gains in connection with transactions consummated 
pursuant to Commission order and found necessarv to comply with Section 
11 (b). 
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the plan accomplish the objective of Section 11 (b) in a man¬ 
ner appropriate under the statute. See also Lahti v. New 
England Power Association, 160 F. 2d 845, 850 (C. A. 1,1947); 
Northern States Power Co. v. SEC, 164 F. 2d 810,815 (C. A. 3, 
1947). An equitable equivalence, of course, must be provided 
for the rights given up by the lessor. 

2. Termination of the guaranty. 

Petitioners also argue that Central Maine’s obligation on the 
guaranty of dividends was a “separate, subsisting obligation 
* * * running directly to (the) stockholders,” and that it 
could not be terminated or discharged pursuant to a plan under 
Section 11 (e) (Pet. Br. 9). As previously noted, Central 
Maine’s obligation to pay dividends was not, as petitioners 
suggest, independent of the lease. It was expressly made “sub¬ 
ject to the terms of . . . [the] lease” (JA 39). Infirmities in 
the lease affecting the obligation to pay the dividends, of course, 
carry over to the guaranty indorsed on each stock certificate. 
It is upon this indorsement that petitioners ground their claim 
of a “separate, subsisting obligation”. This is relevant to the 
determination of whether the plan afforded Portland’s stock¬ 
holders an equitable equivalence for their stock—a matter 
which -we shall soon discuss. 

While the Commission did not regard a stockholder’s claim 
as being independent of the lease, it did view the position of 
the stockholder in this respect as “analogous, although slightly 
inferior, to that of a long term unsecured creditor” (JA 281). 
Petitioners assume, without warrant, that once the Commis¬ 
sion recognized their claim as analogous to a debt, it could not 
be discharged without their consent by a Section 11 (e) plan. 
This, too, flies in the face of the statute and the relevant court 
decisions. Section 11 (e) authorizes any action necessary to 
effectuate compliance with Section 11 (b), provided only that 
the plan is “fair and equitable to the persons affected.” The 
courts are agreed that the contractual rights of creditors, as 
well as of those of stockholders, may be dealt with in a Section 
11 (e) plan subject only to the requirement that an equitable 
equivalence be provided for rights terminated by the plan. 
In re Community Gas & Power Co., 168 F. 2d 740 (C. A. 3, 
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1948), cert, denied, 334 U. S. 846 (1948); In re Standard Gas & 
Electric Co., 151 F. 2d 326 (C. A. 3, 1945), cert, denied, 327 
U. S. 796 (1946); Massachusetts Mutual Life Ins. Co. v. 
S. E. C., 151 F. 2d 424 (C. A. 8, 1945), cert, denied, 327 U. S. 
795 (1946); In re Interstate Power Co., 71 F. Supp. 164 (D. 
Del. 1947). Moreover, contrary to petitioners’ further asser¬ 
tion, it has been held many times that Section 26 (c) of the 
Act, 15 U. S. C. § 79z (c), which deals with the validity of loans 
and the collection of debts, does not impair or do away with 
this power to modify creditors’ rights as an incident to a fair 
and equitable plan under Section 11 (e). In re American 
Gas & Power Co., 55 F. Supp. 756 (D. Del. 1944); Okin v. 
S. E. C., 154 F. 2d 27 (C. A. 2, 1946); Massachusetts Mutual 
Life Ins. Co. v. S. E. C., 151 F. 2d 424 (C. A. 8, 1945), cert, 
denied, 327 U. S. 795 (1946); In re Consolidated Electric & 
Gas Co., 55 F. Supp. 211 (D. Del. 1944); In re United Gas 
Cory., 5S F. Supp. 501 (D. Del. 1944). 17 Apart from the above 
cited court decisions which interpret Section 26 (c) in light of 
the overriding policy of Section 11, Section 26 (c), by its very 
terms, appears to have no applicability in the instant case. 
The guaranty did not constitute a “loan,” “extension of credit,” 
or “lien” within the coverage of clause (1) of Section 26 (c); 
nor, as respects clause (2), did the plan contemplate the avoid¬ 
ance of any debt. There was a controversy as to what was 
owing to Portland’s stockholders, and that controversy was 
settled by the plan. The settlement, moreover, appears to 
have been favorable to the stockholders, most of whom ap- 


” City National Bank & Trust Company v. S. E. C., 134 F. 2d 65 (C. A. 
7, 1943), upon which petitioners rely (Pet. Br. 14), is not inconsistent with 
these court decisions. In that case the court affirmed a Commission order 
authorizing the retirement of debentures without the payment of redemp¬ 
tion premiums. The court was not concerned with the application of Sec¬ 
tion 26 (c) since it found that no contractual rights had been destroyed. 
In rc Laclede Gas & Light Company, 57 F. Supp. 997 (E. D. Mo. 1944), upon 
which petitioners also rely (Pet. Br. 15), contains a similar holding. On 
appeal, the Court of Appeals stated: “When the retirement of bonds is 
compelled by an Act of Congress in the furtherance of a legitimate public 
policy, contract provisions standing in the way of the consummation of 
that policy must yield to the public good * * *” Massachusetts Mutual 
Life Ins. Co. v. S. E. C., 151 F. 2d 424, 430 (C. A. 8, 1945), cert, denied, 
327 U. S. 795 (1946). 
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proved it by vote and by surrender of their securities under 
the plan. The settlement, it seems clear, was not barred by 
Section 26 (c). See In re United Gas Corp., 58 F. Supp. 501, 
514 (D. Del. 1944). 

C. The $110 per share payment to Portland’s stockholders was fair and 

equitable. 

The $110 figure, it should be reemphasized, represented a 
settlement of conflicting claims. That the Commission had 
authority to approve a plan under Section 11 (e) involving a 
settlement of claims is clear. In re North American Light & 
Power Co., 170 F. 2d 924, 931-933 (C. A. 3, 1948); In re Elec¬ 
tric Power & Light Corp., 176 F. 2d 6S7, 692 (C. A. 2, 1949); 
In re United Gas Corp., 58 F. Supp. 501, 514 (D. Del. 1944). 
Nor was the absence of arm’s length bargaining as an ingredient 
of the plan fatal to such approval if the Commission could 
properly find on the basis of other evidence that the settle¬ 
ment figure was “fair and equitable.” In re North American 
Light & Power Co., 170 F. 2d 924, 932-933 (C. A. 3, 1948); In 
re Electric Power & Light Corp., 176 F. 2d 687, 692 (C. A. 2, 
1949). The Commission, of course, was not required to ad¬ 
judicate the validity of various claims asserted in approving 
the compromise. It was sufficient if there was a reasonable 
basis for concluding, upon consideration of all the questions 
involved, that the settlement was fair and equitable. Ladd v. 
Brickley, 158 F. 2d 212 (C. A. 1, 1946), cert, denied, 330 U. S. 
819 (1947); In re North American Light & Power Co., 170 F. 
2d 924 (C. A. 3,1948). 

The financial data referred to in the Commission’s 1944 
opinion (J. A. 26S-271; 2S6) discloses that in 1944 Portland 
was saddled with a large funded debt which was approaching 
maturity, that it was without the means to satisfy this debt, 
and that absent a refinancing it would have to default. In 
that event, insolvency proceedings probably would have fol¬ 
lowed. Of the $3,645,000 principal amount of funded debt, 
$2,045,000 of 5% bonds were due on July 1, 1945. The re¬ 
maining $1,600,000 of 3^4% bonds would have fallen due in 
1951. Against this, Portland’s balance sheet as at September 
30,1944, listed total assets and other debits at $6,685,295, made 
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up principally of a disputed claim of $4,864,467 for “property 
abandoned by lessee,” and plant and property valued per books 
at $1,560,704. Central Maine was emphatic in denying the 
validity of the claim for “property abandoned”. 18 The plant 
and property account, it appeared, reflected old valuations 
probably greatly in excess of present worth. Thus, property 
other than transportation property was carried at $310,730 as 
compared with a recent appraisal in the amount of $187,005 
arrived at by independent experts (JA 115). 

Under the lease Central Maine was obligated to pay the 
interest on Portland’s funded debt, but not the principal (Art. 
I; JA 33-38). Upon maturity of the debt it was given “the 
right to designate to the Railroad Company the nature and 
amount of securities to be issued by it for the purpose of pro¬ 
viding the money with which to pay such maturing obligations” 
(Art. XIV; JA 48). It agreed either to “provide a purchaser 
for the * * * bonds or other obligations designated by it 
at a price sufficient to pay, satisfy and discharge the maturing 
obligations or * * * itself purchase the same at such 
price” (Art. XIV; JA 49). Petitioners say that this assured 
the continued solvency of Portland. They contend that Cen¬ 
tral Maine was obligated to refinance the debt, and that it 
recognized this obligation by setting up a reserve of $2,285,235 
on its books (Pet. Br. 26; JA 289). Central Maine, however, 
denied that it was under any obligation to designate new se¬ 
curities to enable Portland to refund its debt, and contended 
that, absent such designation, Portland had no right to issue 
such securities. It pointed to the fact that the lease contained 
no provision for the issuance of securities other than those des¬ 
ignated by Central Maine; and it stated that it did not intend 
to make a designation (JA 175). As for the reserve to which 
petitioners refer, Mr. William H. Kimball, Central Maine’s 
chief accounting officer, testified that it was created upon the 
insistence of the Commission’s staff at a time when Central 
Maine needed the Commission’s approval for certain financing. 
To have litigated the matter at the time would have meant the 
loss of the bond market, and the matter was not considered 

" It was testified that Portland’s books had been kept on a basis most 
favorable to Portland (J. A. 206). 
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sufficiently important at that time. He denied that this re¬ 
serve item had any significance (JA 229). Central Maine 
contended further that Portland’s bankruptcy was inevitable, 
even if the lease could be construed to permit the issuance of 
new securities by Portland; for Central Maine did not believe 
that Portland could obtain the necessary approval from the 
Public Utilities Commission of Maine in light of its poor asset 
and earnings position (JA 182). The Commission did not 
undertake to adjudicate this controversy. It merely recog¬ 
nized that the lease was ambiguous (JA 277). 

If Central Maine was correct in its view that it was under 
no obligation to refinance Portland’s debt, Portland appeared 
headed for liquidation. Apart from their claim against Cen¬ 
tral Maine on the guaranty of dividends, Portland’s stockhold¬ 
ers could expect nothing from such liquidation unless the large 
claim asserted by Portland for “property abandoned by lessee” 
was a valid one. As previously indicated, that claim was based 
on a lease provision to the effect that at the expiration of the 
lease or its termination for any cause the lessee would surren¬ 
der and deliver to the lessor as a going concern, in condition not 
inferior to that existing at the date of the lease, all of the es¬ 
tates and properties demised, acquired and held under the lease 
(Art. V; JA 40-41). The claim assumed that Central Maine 
was obligated to return a railroad system of value equal to that 
demised in 1912, and the $4,864,467 figure reflected a 1917 val¬ 
uation based on reproduction costs at that time (JA 269). 
The 1917 appraisal was offered into evidence by the Commis¬ 
sion’s staff but was withdrawn after counsel for Central Maine 
objected to its relevancy (JA 218-219; 262). Petitioners 
now suggest that there was something sinister in this with¬ 
drawal (Pet. Br. 27). They do not indicate, however, how 
it could have affected the Commission’s decision in the matter 
in light of the Commission’s use of the capitalized earnings 
method which it considered to be more reliable. See infra, 
pp. 25-26. Central Maine denied any liability on this account. 
It stated that it had an opinion of counsel that the surrender of 
an adequate bus transportation system would completely sat¬ 
isfy its obligation under the return of properties provision of 
the lease. It pointed to Article XIII of the lease authorizing 
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the lessee to “change or rechange * * * the motive power 
now used or hereafter used upon any such (railroad) line” (JA 
47) and the fact that, in 1927, Portland obtained an amend¬ 
ment to its charter permitting the operation of motor busses 
(JA 107; 174-175). Its obligation, it asserted, was only to 
return “an efficient transportation system, measured by the 
standards of the time, or to account for what that costs” (JA 
175). Again the Commission did not undertake to adjudicate 
the controversy, but recognized that the lease was sufficiently 
ambiguous to provide the basis for extended litigation (JA 
277). 

The remaining possible source of value for Portland’s stock 
was in Central Maine’s obligation on its guaranty of dividends. 
Here, too, there were ambiguities in the lease. Article IV pro¬ 
vided that the guaranty was “subject to the declaration of 
dividends by the Railroad Company”, and that “the termina¬ 
tion of this Lease for any cause except the default of the Power 
Company [the lessee] shall operate to terminate and cancel 
any and all guaranty of dividends upon the stock of the Rail¬ 
road Company made by the Power Company” (JA 39^40; 
emphasis supplied). The lessee was given an option to pay 
dividends directly to the stockholders (Art. I, par. 6; JA 35); 
but the lease provided that “in the event that the Power 
Company shall pay that part of the rental which is represented 
by dividends upon the stock of the Railroad Company to the 
Railroad Company, instead of to the stockholders directly, all 
obligation of the Power Company to the stockholders upon 
this guaranty in respect thereto, shall be considered performed 
and satisfied” (Art. IV; JA 40). As previously noted, the 
guaranty indorsed on the stock certificates was expressly made 
subject to the provisions of the lease (JA 39). If the lessee 
had no obligation under the lease as respects the payments in 
question, the indorsement on the stock certificate, of course, 
could not operate to create an obligation. 

It is pertinent to observe at this point that the various cases 
which petitioners cite and quote from on pages 20 to 23 of their 
brief are entirely irrelevant to the present issue; for they deal 
with the question of a stockholder’s right to maintain a direct 
action against the lessee on a subsisting guaranty. Whether 
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or not Portland’s stockholders could have sued Central Maine 
directly for breach of the guaranty is not presently in issue. 
The question is whether Central Maine had a valid defense 
to the claim on the guaranty of dividends—either in a suit by 
the corporate lessor or a suit by the lessor’s stockholders. Pe¬ 
titioners endeavor to answer this question in the negative. 
They assert, in their petition for review, that the clause “for 
any cause except the default of the Power Company” must be 
construed to refer only to two other causes— viz, “default by 
the Railroad, or upon taking by eminent domain” (JA 12). 
They argue that, including default by the lessee, these are the 
only grounds for termination provided by the lease (JA 12). 
Their brief contains no further argument on this point. Cen¬ 
tral Maine, however, made the further contention that absent 
a refinancing of Portland’s funded debt, Portland would soon 
be in default on the bonds and on the lease itself. Accordingly, 
it argued, the guaranty of dividends would in any event be 
terminated in the near future (JA 176). This assumed, of 
course, that Portland could not refinance its debt through 
Central Maine or otherwise—a matter which, as we have 
pointed out, was in dispute. As previously indicated, the Com¬ 
mission also made no attempt to adjudicate the claim based 
on Central Maine’s guaranty of dividends. 

The problem before the Commission was to determine 
whether the proposal to pay $110 per share to Portland’s stock¬ 
holders was, under the circumstances, a fair and equitable 
settlement of these disputed claims. The Commission first 
assumed a construction of the lease which was most favorable 
to Portland’s stockholders— viz, that Portland could refinance 
its funded debt upon maturity; that the return of an efficient 
bus transportation system would not satisfy Central Maine’s 
obligation under the lease; and that the termination of the 
lease pursuant to a Section 11 (e) plan would not terminate 
Central Maine’s obligation on its guaranty of dividends. On 
these assumptions it found two sources of value for the stock— 
(1) in Central Maine’s guaranty of dividends at $5 per share 
for a period of 66 years more, until the year 2011; and (2) in 
Portland’s claim arising out of Central Maine’s obligation to 
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return a going transportation system in a condition not in¬ 
ferior to that demised by Portland in 1912. 

The Commission computed the present worth of the guar¬ 
anty at approximately SI 16 per share. This was arrived at by 
discounting payments of So per share per year for 66 years at 
4%, which the Commission deemed to be an appropriate rate. 10 
Petitioners have not challenged the propriety of this rate. The 
SI 16 per share, accordingly, would fully compensate the stock¬ 
holders for their rights to dividends until the year 2011. 

As respects the claim arising out of Central Maine's obliga¬ 
tion with respect to the return of the properties in the year 
2011, the Commission found that the present value of that 
claim could, at most, be relatively insignificant. Assuming 
that Portland was entitled to receive back a transportation 
system which would yield to the stockholders as much as the 
one demised in the year 1912, the Commission endeavored to 
compute the value of that system through a capitalization of 
earnings. 

It regarded this method as the most reliable one it could use 
under the circumstances. It found that during the seven year 
period ending June 30,1911, the largest amount of net income 
applicable to the Portland common stock was slightly in excess 
of $95,000. The amount of net income applicable to the com¬ 
mon stock for the year immediately prior to the date of acqui¬ 
sition of the lease was slightly in excess of $91,000. Assuming 
that in the year 2011 Portland’s stockholders would be entitled 
to the return of a system which would have earnings of $91,000, 
the Commission capitalized such earnings at a 10% rate—a 
rate which it considered extremely favorable from the view¬ 
point of Portland’s stockholders—and then, using the same 

“The Commission viewed a stockholder’s claim on the guaranty as 
analogous to that of a long term unsecured creditor. It noted that Central 
Maine had outstanding several issues of 3%% first mortgage bonds due 
between the years 1966 and 1972. AU of these issues were quoted above 
their respective call prices and indicated that Central Maine’s secured 
credit for about twenty-five years bore a risk measured by a yield of ap¬ 
proximately 3%. On the other hand. Central Maine’s 5% preferred stock 
was then selling on the market on a yield basis of about 4%%. In view of 
these market prices the Commission concluded that an appropriate discount 
rate to apply to the 66 year unsecured credit of Central Maine would be in 
the neighborhood Of 4 % (JA 281-282). 
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rate, discounted the capitalized value to arrive at its worth in 
the year 1944. Such value, it found, amounted to approxi¬ 
mately SI,680, or approximately 8 cents per share. The Com¬ 
mission pointed out, further, that even assuming the trans¬ 
portation system in the year 2011 would have earnings appli¬ 
cable to the common stock in the amount of $300,000 per year 
which was over three times the highest level reached in the 
seven-year period before the lease and an extremely opti¬ 
mistic assumption in view of the financial history of municipal 
transportation systems since 1911, the 1944 value would 
amount to about $5,560, or approximately 2S cents per share. 
Thus, the present value of the claim was relatively insignificant. 

Petitioners’ attack on this valuation is twofold. First, they 
suggest that the most important evidence relating to the value 
of this claim was the 1917 appraisal based on reproduction cost 
of the street railway system at that time. As previously men¬ 
tioned, this exhibit was withdrawn after an objection as to its 
relevancy, and was not in the record before the Commission. 
Petitioners make no affirmative attack on the capitalized earn¬ 
ings method. They argue merely that this “important and 
illuminating appraisal” should have been the basis for the Com¬ 
mission’s valuation; and, as previously indicated, they sug¬ 
gest that there was something collusive in its withdrawal by 
the staff. Secondly, petitioners object to the initial valuation 
of this claim as of the year 2011. They argue that Central 
Maine’s obligation to make the necessary restoration of prop¬ 
erty to Portland matured upon termination of the lease pur¬ 
suant to the Section 11 (e) plan— i. e., in the year 1944 rather 
than in the year 2011—and that the claim should have been 
computed as of the earlier date without any discounting (Pet. 
Br. 27). The inconsistency between this argument and their 
other contentions does not appear to disturb them. Thus, on 
the one hand, they insist that their claim for dividends be val¬ 
ued on the basis of the continuance of the lease until the year 
2011; and, on the other hand, they demand that Portland’s 
claim for restoration of property be valued on the basis of the 
termination of the lease in the year 1944. They argue, in ef¬ 
fect, that the phrase “termination [of the lease] for any cause” 
has one meaning as applied to their claim on the guaranty of 
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dividends (J. A. 40), and an entirely opposite meaning as 
respects their claim for the restoration of property (JA 41). 
They make no effort to reconcile this conflict in their conten¬ 
tions. They confine themselves, instead, to the generalized 
charge that the Commission ignored “usual and customary 
standards of valuation” (Pet. Br. 28). Were petitioners 7 
claims valued on the basis of giving effect to the termination 
provisions of the lease as of the year 1944, it is apparent that 
their claim on the guaranty of dividends would be worthless. 
Petitioners, of course, are unwilling to pursue their argument 
to this point. 

Thus, upon examination of the evidence before it, the Com¬ 
mission concluded that if it were assumed that Central Maine 
had no defenses under the lease the value of Portland’s stock 
in the year 1944 was a little over $116 per share. Recognizing, 
however, that “the lease contains various ambiguities which 
might well be the subject of long and vexatious litigations” 
(JA 282), the Commission concluded that the proposed pay¬ 
ment of $110 per share was fair and equitable. This was the 
reasoning upon which the Commission’s approval was based. 
The $110 per share payment, moreover, was considered to 
represent a very favorable settlement from the standpoint of 
Portland’s stockholders who were being offered nearly every¬ 
thing they would have been entitled to absent any infirmities 
in the lease. As previously indicated, Central Maine readily 
admitted that favorable tax laws enabled it to make so sub¬ 
stantial an offer; but the Commission saw no reason to dis¬ 
approve the settlement on that account. 

D. The plan did not violate the "absolute priority” rule. 

Petitioners’ charge that “absolute priorities” wore violated 
is a specious one. 20 No priorities were impaired or destroyed. 

50 They cite the following decisions without any indication of their 
relevancy to the instant case (Pet. Br. 24, 2S, 31) : Northern Pacific Railway 
Company v. Boyd, 228 U. S. 482 (1913); Case v. Los Angeles Products 
Company, 308 U. S. 106 (1939); S. E. C. v. Centralrlllinois Securities Corp ., 
338 U. S. 96 (1949). 
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The plan did not purport to subordinate payment of the claim 
of Portland’s stockholders, as a debt claim or otherwise, or in 
whole or in part, to the payment of any other claim. The 
amount of the stockholders’ claim was in dispute. The plan 
proposed a compromise figure which may possibly have been 
even more than that actually due the stockholders. That fig¬ 
ure, it was found, provided a fair and equitable equivalence. 
So determined, the plan provided for full and complete pay¬ 
ment of the claim. Petitioners have attacked the Commis¬ 
sion’s finding that the 8110 figure was fair and equitable; but 
we believe that we have already shown that their objections 
are meritless. 

E. Commission approval of the plan, as authorized by the Act, did not 
deprive petitioners of any constitutional rights. 

On the assumption that the Commission acted within its 
statutory powers, petitioners contend that the Public Utility 
Holding Company Act of 1935 is unconstitutional in authoriz¬ 
ing “the deprivation of petitioners’ property without due proc¬ 
ess of law, in contravention of the Fifth Amendment” (Pet. 
Br. 29). They argue that Congress could not authorize an 
administrative agency “to terminate rights of lessors or secured 
creditors without their consent” (Ibid). It should be ob¬ 
served, however, that apart from Congress’s authority in the 
matter, the instant lease was terminated with the consent of 
the lessor through a vote of the majority of its stock; and, of 
course, petitioners are not “secured creditors”. Petitioners 
argue, further, that Congress was without power to authorize 
an administrative agency “to deprive any person of property 
without his consent unless just compensation was made” 
(Ibid). Here, again, petitioners are merely rearguing the 
matter of the adequacy of the SI 10 figure in the guise of a con¬ 
stitutional question. 

Finally, petitioners complain that the plan was not enforced 
by any court. Their objection, of course, cannot be to the 
Commission’s action in this matter; for Section 11 (e) ex¬ 
pressly provides that the Commission can apply to a federal 
district court for enforcement only “at the request of the com¬ 
pany”. See Phillips v. SEC, 153 F. 2d 27 (C. A. 2, 1946), 
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cert, denied, 328 U. S. 860. Central Maine expected that the 
plan would be acceptable to Portland and to its stockholders 
(as it appeared to have been except for a few dissenters), and 
did not request court enforcement (JA 122-125). The fact 
that no application was made for court enforcement does not 
mean that stockholders who considered themselves aggrieved 
by the Commission’s order of approval were left without a 
court remedy. Under Section 24 (a) of the Act a person ag¬ 
grieved by an order of the Commission under the Act may ob¬ 
tain review by a federal court of appeals by filing a petition for 
review within sixty days after the entry of the order. Such a 
petition was in fact filed by other stockholders which they later 
dismissed after the sitting Justice in the Maine proceeding 
had refused to proceed during the pendency of the review. 

Nor, from the viewpoint of court review, have petitioners 
been deprived of any advantage by the absence of district 
court enforcement proceedings. The scope of review in a 
district court proceeding is no greater than that in a court of 
appeals. SEC v. Central-Illinois Securities Corp., 338 U. S. 
96 (1949). The purpose of a district court enforcement pro¬ 
ceeding is to invoke, where necessary, the power of the district 
court as a court of equity to enjoin interference with the plan 
by lawsuits in other courts or by other action. Section 11 (e); 
SEC v. Central-Illinois Securities Corp., 338 U. S. 96 (1949). 
In the present case no such injunction was considered neces¬ 
sary. The Commission itself, although finding the plan to be 
fair and equitable, did not undertake to do anything to deprive 
dissenters of whatever appraisal rights they might have had 
under state law. The fact that petitioners chose to try their 
luck in the state courts (for the purpose of attacking the en¬ 
tire transaction) rather than pursue their court remedy under 
Section 24 (a) of the Act, and the fact that they were unsuc¬ 
cessful, do not mean that, as a result, they have been deprived 
of due process of law. The Public Utility Holding Company 
Act, it is clear, afforded them an adequate court remedy—a 
remedy which they believe they still have. No more is con¬ 
templated by the “due process” provisions of the federal Con- 
situation. . . Washington ex rel Oregon R. & N. Co. v. 
Fairchild, 224 U. S. 510 (1912); Railroad Commission of Texas 
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v. Rowan & Nichols Oil Co., 311U. S. 570,576 (1941); Yakus v. 
United States, 321 U. S. 414 (1944); Alabama Public Service 
Commission v. Southern Railway Co., 341 U. S. 341 (1951). 

III. The 1944 order is not now reviewable, directly or 

indirectly. 

Section 24 (a) permits review of a Commission order “within 
sixty (60) days after the entry of such order.” This language 
plainly does not authorize petitioners’ present attempt to re¬ 
view the 1944 order. Petitioners’ only argument for escaping 
the statutory bar to review of that order is the contention 
that, by the order of November 28, 1951, “the Commission, 
after reconsideration and review, refused to grant the relief 
asked by the petition and, in doing so, in effect altered and 
amended its original decision of December 19, 1944, so as to 
modify the rights of the security holders thereunder.” 

We have previously shown that the 1944 approval of the 
plan as “fair and equitable” and otherwise in accord with 
applicable federal standards, was completely independent of 
the assumption that dissenters would have a right of appraisal 
under the state law. Since the Commission did not, and could 
not, assure dissenters a state court remedy, the subsequent con¬ 
clusion of the Supreme Judicial Court of Maine, which denied 
such a remedy, necessarily limited petitioners to receiving such 
treatment as the Commission’s 1944 order had approved as fair 
and equitable. It is absurd to contend, therefore, that the 
Commission, in refusing to modify its 1944 conclusion as to 
■what the federal standard requires, “in effect altered and 
amended its original decision.” 

Statutory requirements with respect to the time for seeking 
appellate review in the federal courts are considered mandatory 
and jurisdictional, and are not subject to extension by waiver, 
consent, acquiescence, or even by order of the court. Columbia 
Oil & Gas Corp. v. S. E. C., 134 F. 2d 265 (C. A. 3,1943); U. S. 
v. Ragen, 171 F. 2d 788 (C. A. 7,1948), cert, denied, 337 TJ. S. 
910 (1949); St. Luke’s Hospital v. Melin, 172 F. 2d 532 (C. A. 
8,1949). If, on May 1,1950, the instant petitioners had filed 
a petition for review in this Court instead of filing a petition 
with the Commission for reconsideration, we believe that it 
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would have been clear that the petition would have had to be 
dismissed for lack of jurisdiction. The question, therefore, is, 
what did petitioners gain by going back to the Commission with 
a petition for reconsideration? 

The Commission did reexamine the record and state that it 
adhered to the original determination that the plan’s treats 
ment of the Portland stockholders was fair. The brief of the 
intervenor suggests that petitioners may be relying upon the 
line of decisions holding that where a bankruptcy court “enter¬ 
tains” on the merits a petition for rehearing filed in good faith 
after the expiration of the statutory time for appeal, the time 
for appeal is thereby extended. See Wayne United Gas Co. 
v. Owens-Illinois Glass Co., 300 TJ. S. 131 (1937), and other 
cases noted in 10 A. L. R. 2d 1075, at 1092. 21 Since this basis 
for avoiding a prescribed statutory limitation as to the time for 
appeal applies only in bankruptcy and is not the rule generally 
applicable to appellate litigation, there is no reason to assume 
that Congress intended the bankruptcy rule to qualify the ex¬ 
press language of Section 24 (a). 22 It should be emphasized 
that we are here dealing with an executed reorganization plan. 
Since those who deal in securities affected by the reorganization 
are bound to rely upon the expiration of the statutory period of 
review, we believe that there is in this context the minimum 

71 The only sense in which the Commission conld be regarded as having 
“entertained” the petition is that it (1) denied petitioners’ contention that 
the 1944 findings of fairness were dependent upon the existence of a state 
court avenue to contest the plan and (2) stated that upon reexamination of 
the record it saw no reason to recede from those findings. The Commission 
did not discuss petitioners’ miscellaneous objections to the plan as set forth 
In the petition for reconsideration and modification. 

” Petitioners have advanced no arguments to show that it would be In¬ 
herently unjust to apply the statutory bar to their petition insofar as they 
seek to challenge the 1944 order. Their statement of the case attempts to- 
leave the impression that they were engaged in continuous efforts to chal¬ 
lenge the Commission’s order and that the Commission or the proponent 
company was responsible for their attempting to do so by state court suit 
rather than in accordance with Section 24 (a) of the Act However, apart 
from the fact that the decision to challenge the plan in the state court 
rather than by immediate review under Section 24 (a) was a deliberate 
one, they waited more than five and a half months after the termination 
of the state court litigation before attempting through a fresh application 
to the Commission to lay the groundwork for the present review proceedings. 
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possible justification for dealing loosely with the plain language 
of the statute as to the time limit for review. 

To conclude that the 1944 order is not reviewable as such 
would be of little moment, if it could be indirectly reviewed in 
passing upon the 1951 order. We have shown in Point II that 
there is no substance to petitioners' objections to the 1944 
order. In any event we submit that there was no error in the 
Commission’s denial of the petition to reconsider or modify 
more than five years after consummation. 23 

CONCLUSION 

The Commission’s 1951 order should be affirmed and the 
petition for review dismissed in so far as it relates to the 1944 
order. 

Respectfully submitted. 

Roger S. Foster, 

General Counsel, 

Myron S. Isaacs, 

Chief Counsel, 

Division of Public Utilities, 
Alexander Cohen, 

Special Counsel, 

Robert L. Randall, 

Attorney, 

Securities and Exchange Commission, 

J$5 Second Street NW., Washington 25, D. C. 

June 1952. 


** We express no opinion, since the Commission itself never reached the 
point, whether the Commission would have had power in 1931 to modify 
its 1944 conclusion as to what treatment of the Portland stockholders would 
be in accordance with the applicable standards of the Act if the Com¬ 
missioners who participated in the 1951 decision had disagreed with their 
predecessors. 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of Intervenor, -the questions are: 

1. Has this Court jurisdiction, on petition filed in 1952, 
to review under Section 24 (a) of the Holding Company 
Act (i) an order of the Securities and Exchange Com¬ 
mission entered in 1944 approving a Plan by an electric 
subsidiary of a registered holding company under Section 
11 (e) of the Act for divestment of its interests in a 
non-utility subsidiary, or (ii) an order entered Novem¬ 
ber 28, 1951, denying a petition filed in 1950 for recon¬ 
sideration of the 1944 order? 

2. May this Court reverse or modify an order of the 
Commission denying reconsideration of its prior order 
unless a clear abuse of discretion appears? 

3. Has this Court jurisdiction to find that the Peti¬ 
tioners are creditors of the Intervenor on an enforceable 
guaranty? 

4. Was the 1944 order of the Commission arrived at 
in accordance with legal standards? 

5. Was there substantial evidence to support the find¬ 
ing that the Plan was fair and equitable to the stock¬ 
holders of the non-utility subsidiary? 
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BRIEF FOR INTERVENOR 

INTRODUCTION 

This brief is filed by Central Maine Power Company 
(Central Maine), the Intervenor in the above entitled 
petition of Skowhegan Savings Bank et als for review of 
two orders of the Securities and Exchange Commission (the 
Commission), one entered December 19,1944 (1944 Order) 
and the other November 28, 1951 (1951 Order). 

COUNTERSTATEMENT OF CASE 

Central Maine, a subsidiary of a registered holding com¬ 
pany, New England Public Service Company, and successor 
by merger to Cumberland County Power and Light Com¬ 
pany (Cumberland), in November 1944 filed with the Com- 
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mission a Plan under Section 11 (e) of the Public Utility 
Holding Company Act of 1935 (the Act) for the divestment 
of all of its interest in its non-utility subsidiary, Portland 
Railroad Company (Portland), to be effected through 
termination by mutual consent of the lease of the assets 
of Portland to Central Maine, the sale of Portland’s trans¬ 
portation properties (a bus system) to the highest bidder 
and the sale of its electric properties to Central Maine, 
the surrender by Central Maine of all bonds and stocks of 
Portland owned by it and the payment by Central Maine of 
a sufficient amount to pay in full all debts of Portland 
(not held by Central Maine) and $110 per share to all its 
stockholders (except Central Maine) in full satisfaction of 
all their rights. (App 16-26) 

After notice and hearing, in which the Petitioners (stock¬ 
holders of Portland) were granted limited participation 
and took part through their representative, a Mr. Woodsum, 
the Commission found the Plan “necessary” under 11 (b) 
(1), that the payments provided by the Plan to all persons 
interested, including specifically the stockholders of Port¬ 
land, were “fair and equitable”, discussed in detail the 
reasons for that conclusion and on December 19, 1944 
entered an Order approving the Plan. (App 263-292) 
The Petitioners did not seek a rehearing by the Commission 
under its Rule XII (e), a review under 24 (a) or a stay 
under 24 (b). (App. 298) 

A stockholders’ meeting of Portland was duly held on 
December 2S, 1944, at which 13,735 shares, including 3,940 
shares held by public stockholders of Portland, voted in 
favor of the Plan, and 750 shares voted in the negative. 
(App 138, 298) Although the Petitioners voted in the 
negative, they brought no proceedings under the Maine 
Appraisal Statute. (App 298) On December 29, 1944, 
the Plan was consummated in accordance with its terms 
and the Order of the Commission, the assets of Portland 
conveyed as provided in the Plan and the necessary funds— 
several million dollars—were irrevocably deposited for the 
benefit of the security owners of Portland including the 
Petitioners. (App 135-138) 
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On February 3, 1945 the Petitioners brought a bill in 
equity in the Supreme Judicial Court of Maine seeking to 
set aside entirely all action pursuant to the Plan. (App 9) 
On February 15, 1945 two other stockholders of Portland, 
including Mr. Woodsum in his own right, represented by 
the same counsel filed a petition for review under 24 (a) 
in the First Circuit. (App 299) When the Sitting Justice 
in the Maine proceeding declined to go forward with the 
hearing during the pendancy of the 24 (a) proceeding, the 
stockholders who brought the latter proceeding filed a 
motion to dismiss their petition for rev;ew in the Federal 
Court, and that Court dismissed said petition. (App 299) 

The Sitting Justice ruled and found that:—(1) the 
stockholders’ meeting of Portland was legal, (2) there was 
no fraud or concealment, (3) the provisions of the lease 
that (a) its termination for any cause except the default 
of Central Maine should terminate and cancel all guaranty 
of dividends upon the stock of Portland and (b) if Central 
Maine should pay that part of the rental represented by 
dividends upon the stock of Portland to Portland instead of 
to the stockholders direct, all obligation of Central Maine 
to the stockholders of Portland upon the guaranty should be 
considered performed and satisfied “were clearly incorpo¬ 
rated by reference into each and every Guaranty” assumed 
by Central Maine, (4) the guaranty was subject to the 
condition that termination of the lease by mutual consent 
would terminate the guaranty and the rights of Portland’s 
stockholders under the guaranty were subject to that 
limitation, (5) a majority of the stockholders of Portland 
“had the legal right to vote to terminate” the lease, 
(6) the value of the stock of Portland was $119.25 per 
share instead of the $110 found “fair and equitable” by 
the Commission, (7) such discrepancy would justify his 
setting aside the entire transaction, and (8) that, since to 
set it aside would be inequitable, he “would allow the 
transaction to stand on condition that equitable compensa¬ 
tion be made.” He, therefore, ordered Central Maine 
to pay the Petitioners the difference between his valuation 
and that provided in the Plan and approved by the 
Commission. 
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The Petitioners appealed from the decision of the Sitting 
Justice to the Supreme Judicial Court of Maine sitting as 
an appellate court. Inasmuch as under Maine equity prac¬ 
tice such appeal brings the entire record before the Appel¬ 
late Court, which may as stated in its opinion affirm, reverse 
or modify the decree of the Court below, the Maine Appel¬ 
late Court on February 28, 1949 dismissed the Petitioners’ 
Bill on the ground as stated by it: (144 Me 74, 65 Atl. 
(2d) 17) 

“In the light of the Schwabacher case we must hold 
that it was beyond the power of the state court to grant 
the relief which it did in this case. It could enter no 
decree which would be inconsistent with such action as 
was taken or might be taken by the Commission in the 
exercise of the exclusive jurisdiction given to it by the 
Holding Company Act.” 

In its opinion, the Maine Court disagreed with the Sitting 
Justice as to his power to substitute his judgment as to the 
fair value of the stock of Portland for that set out in the 
Plan and found fair and equitable by the Commission, but 
approved, either expressly or by necessary implication, all 
other rulings by him. 

A petition for certiorari filed by the Petitioners with the 
Supreme Court of the United States was denied on October 
10, and a petition for reconsideration denied on November 
14, 1949. (App 10) 

May 1, 1950 the Petitioners herein petitioned the Com¬ 
mission to reconsider and modify its 1944 Order or, in the 
alternative, that the proceedings before the Commission be 
reopened for the purpose of reconsidering the power of the 
Commission over the subject matter, the fairness of the 
treatment afforded to the holders of Portland stock and the 
proper steps to be taken for enforcement of the Plan and 
for other relief. (App 139-152) On November 28, 1951 
the Commission denied the petition for reconsideration.. 
(App 296) 


SUMMARY OF ARGUMENT 

1. Section 24 (a) of the Act, having provided that review 
of an order of the Commission may be obtained by filing 
in the proper court “within sixty (60) days after the entry 
of such order” a petition therefor, it is not within the 
jurisdiction of this Court to review an order of the Com¬ 
mission entered in 1951 denying a motion filed in 1950 for 
reconsideration of its 1944 Order. The 1951 Order denying 
reconsideration of the 1944 Order is not subject to review 
and the time limit applicable to the pending petition is 
governed by the entry of the 1944 Order and not that of the 
1951 Order. Filing a petition for reconsideration with 
the Commission can not revive the running of a period for 
review by this Court which had expired prior to the filing 
of such petition. 

2. Even if not barred, the petition for reconsideration 
was addressed to the discretion of the Commission and the 
1951 Order denying reconsideration is not subject to review 
unless there be a clear abuse of such discretion. No such 
abuse can be found. 

3. A petition for reconsideration, or even a proceeding 
in the nature of a bill of review, must be brought seasonably 
and may not be granted if so to do would prejudice the 
rights of those who have materially changed their position. 

4. The requested ruling that Petitioners are creditors 
of Central Maine is directly contrary to the decision of 
the Maine Appellate Court, in litigation brought by the 
Petitioners against Central Maine, that termination of 
the lease by mutual consent, even though Petitioners voted 
in the negative, was valid under the law of Maine and 
such termination terminated the guaranty. A determina¬ 
tion by this Court that Petitioners are creditors of Central 
Maine on the guaranty and may recover any amount in 
excess of the $110 found fair and equitable by the Com¬ 
mission would be directly contrary to the decision in 
Schwabacher v. United States , 334 U. S. 182 (1948). 

5. The Commission having found the Plan “necessary 
to effectuate the provisions of subsection (b) of Section 
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(11)” and “fair and equitable”, it is immaterial whether 
the Plan was carried out by voluntary corporate action or 
by application to a District Court for an enforcement order. 
Which ever method was chosen, the 1944 Order of the Com¬ 
mission controls. 

6. The finding of the Commission which the Maine Court 
recognized as conclusive was that the fair value of the 
stock of Portland was $110 per share. The power of Cen¬ 
tral Maine and Portland to terminate the lease by mutual 
consent and the effect of such termination upon the guar¬ 
anty are dependent entirely upon Maine law. 

7. “Where pre-existing contract provisions (those of 
the lease and guaranty) exist which produce results at 
variance with the legislative policy which was not fore¬ 
seeable at the time the contract was made, they cannot be 
permitted to operate.” 

8. The Petitioners having voluntarily declined to have 
their stock appraised may not complain because the Maine 
Court has stated that the reservation of such rights was 
“probably” in the light of the Schwabacher case beyond 
the power of the Commission. The phrase “or by other 
means”, contained in the report of the Commission, can¬ 
not be construed to make the 1944 Order of the Commission 
approving the Plan conditional upon the existence of the 
only means which the Petitioners invoked, an attempt to 
set aside entirely all action taken pursuant to the Plan. 

9. The finding of the Commission that the Plan was 
fair and equitable, not only to the stockholders of Port¬ 
land but also to those of Central Maine, is supported by 
substantial evidence and represents a compromise of con¬ 
flicting claims adverse in most respects to the position of 
Central Maine. 
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ARGUMENT 

I. 


This Court Has No Jurisdiction Now to Review the 1944 
Order of the Commission Approving the Plan or Its 
1951 Order Denying Reconsideration of the 1944 Order. 


The jurisdiction of this Court to entertain a petition 
for review of an order of the Commission is limited by 
Section 24(a) of the Act, to one filed, ‘‘within sixty days 
after the entry of such order”. Counsel for Central 
Maine, believing that the 1944 Order was amply justified, 
both legally and factually, did not file a motion to dismiss 
the pending petition. We nevertheless submit that this 
Court has no jurisdiction to entertain it. 

The chronology important in this connection follows:— 


December 19, 1944 Findings, Opinion and Or¬ 
der approving the Plan 
entered App. 263 

December 28, 1944 Stockholders’ meeting of 

Portland accepted offer of 
Central Maine, pursuant to 
Plan, proposing cancella¬ 
tion of lease and termina¬ 
tion of guaranty App. 138 

December 29, 1944 Plan consummated App. 135 


February 3, 1945 Petitioners commence liti¬ 
gation in Maine to set aside 
consummated Plan App. 9 

November 14, 1949 Supreme Court denied re¬ 
consideration of its prior 
denial of certiorari of de¬ 
cision of Maine Appellate 
Court dismissing proceed¬ 
ing App. 10 

May 1, 1950 Petitioners first seek recon¬ 
sideration by Commission 
of 1944 Order App. 139 
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November 28, 1951 Petition for reconsidera¬ 
tion denied by Commis¬ 
sion App. 296 

January 26, 1952 Petition for Review under 

Section 24 (a) filed in this 

Court App. 15 

The jurisdictional question thus presented here is whether 
this Court can entertain the pending petition filed in 1952 
which seeks review of both orders of the Commission— 
that of 1944 approving the Plan and that of 1951 dismissing 
the petition filed in 1950 for reconsideration of the 1944 
Order. 

At the outset it seems advisable to point out wherein 
this case differs from those arising under other Acts of 
Congress or on other facts. 

(A) It is not governed by the more liberal rule which 
the Supreme Court has established for bankruptcy cases, 
see: Bowman v. Loperana, 311 U.S. 262, (1940); Wayne 
United Gas Co. v. Owens-Illinois Glass Co., 300 US 131, 
(1937); Bernards v. Johnson, 314 US 19, (1941); Pfister v. 
Northern Illinois Finance Corp., 317 US 714, (1942). This 
distinction was pointed out by this Court in Safeway 
Stores, Inc. v. Coe , 78 App. D. C. 19, 136 F 2d 771, (1943), 
as follows: 

“But both the Loperana and Pfister cases were suits in 
bankruptcy and the statements of the Court were based, 
we think, on the distinctive nature of bankruptcy pro¬ 
ceedings/ 9 

The same distinction is carefully maintained in an extended 
annotation in 10 ALR 1075. See also In Re C. & P. Co., 
63 F. Sup. 400, 403 (1945). 

(B) Not being a civil action, it is not governed by the 
provisions of the Uniform Rules of Civil Procedure as was 
the Safeway Stores case above referred to. 
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(C) It is not governed by the decisions dealing with 
petitions for rehearing or reconsideration filed, after the 
time permitted by the rules of the lower Court or adminis¬ 
trative body, but before expiration of the statutory period 
permitting appeal or review by an appellate court. 

This distinction is carefully pointed out in Denholm <& 
McKay Co. v. Commissioner of Internal Revenue, 132 F2d 
243, (1942) also a proceeding to review a decision of an 
administrative body, the Board of Tax Appeals, in which 
that Court said: 

“A petition for rehearing may be filed out of time, in 
two senses: (1) it may be filed after the period prescribed 
by rule of court within which such petitions may be filed, 
but before the statutory period for appeal has expired, 
and (2) it may be filed after the statutory period for 
taking an appeal has elapsed. 

“If untimely in the first sense, the court may neverthe¬ 
less grant special leave for the filing of the petition for 
rehearing, which would indicate that the grounds urged 
in such petition will be considered on their merits. This 
is ‘entertainment’ of the untimely petition; and the time 
for taking an appeal will not begin to run until the peti¬ 
tion is disposed of. (Citing cases). But if such petition 
is denied on the ground of untimely filing, or if a motion 
for leave to file such untimely petition is denied, then 
the time for taking an appeal runs from the date of the 
entry of the judgment. 

“If a petition for rehearing is untimely in the second 
sense, that is, if it is filed after the statutory period 
allowed for taking an appeal has elapsed, special con¬ 
siderations apply, as the Supreme Court pointed out in 
its recent decision in Pfister v. Northern Illinois Finance 
Corp., 63 S. Ct. 133, 87 L. Ed.—, November 16, 1942. 
See also Mintz v. Lester, 10 Cir., 1938, 95 F.2d 590.” 

The right to seek review under the circumstances de¬ 
scribed in Class (1) of the opinion in the Denholm & McKay 
case seems fair and logical. It may well be that the a dmin - 
istrative body or district court (prior to the adoption of the 
Revised Rules) may waive failure to meet the time limita- 
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tions of its own rules if it elects so to do and consider 
motions filed unseasonably, in that sense only, but while the 
right of review by the appellate court still exists. 

This case, however, comes clearly within Class (2) in 
that, here, not only had the right under the rules of the 
Commission to apply for a rehearing expired before rehear¬ 
ing was sought, but the period of review prescribed by the 
applicable statute had expired 5 years prior to the filing of 
the petition for reconsideration. 

No one would disagree with the statement of the Court 
of Appeals for the Third Circuit in Columbia Oil& Gasoline 
Cory. v. Commission , 134 F2d 265 (1943) wherein it said:— 

“The Public Utility Holding Company Act, however, 
requires that a petition to review an order of the Com¬ 
mission must be filed within sixty days after the entry of 
the order. It is, therefore, now too late to file such a 
petition in this court. Clearly it would be beyond our 
power to avoid the statutory limitation by granting leave 
to file a petition at this time, nunc pro tunc. ,y (Em¬ 
phasis ours) 

That being so, it would certainly seem a most unusual result 
that although the Appellate Tribunal could not, even under 
the unusual circumstances of the Columbia Gas case, avoid 
the statutory limitation nevertheless, the lower tribunal, 
viz: the Commission, by “entertaining’’ (assuming it did 
entertain) the petition for reconsideration, filed 5 years 
after the expiration of the statutory period for review, 
could in effect repeal or modify such statutory limitation 
and thus confer upon this Court jurisdiction which the 
Court could not confer upon itself. 

We appreciate that in bankruptcy under the wording 
of the bankruptcy act and its legislative history such a 
result has been held to follow. We submit, however, that 
that doctrine, limited by the Supreme Court and by all the 
other Federal courts to cases under that Act, should not 
be extended by construction. 
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The difference in result between these two different types 
of cases, Class (1) or Class (2) as above defined, was au¬ 
thoritatively settled by the opinion of Chief Justice Fuller, 
speaking for the Supreme Court in Corib oy v. First National 
Bank of Jersey City, 203 U. S. 141 at p. 145 (1906). The 
Court there said:— 

“The cases cited for appellant, in which it was held 
that an application for a rehearing, made before the 
time for appeal had expired, suspended the running of 
the period for taking an appeal, are not applicable when 
that period had already expired. ‘When the time for 
taking an appeal has expired, it cannot be arrested or 
called back by a simple order of court. If it could be, 
the law which limits the time within which an appeal can 
be taken would be a dead letter/ ” (Emphasis supplied) 

The above leading case has been repeatedly cited and 
followed. 

In Morse v. United States, 270 U. S. 151 (1926) Chief 
Justice Taft, speaking for the Court said:— 

“There is no doubt under the decisions and practice 
in this court that where a motion for a new trial in a 
court of law, or a petition for a rehearing in a court of 
equity, is duly and seasonably filed, it suspends the run¬ 
ning of the time for taking a writ of error or an appeal, 
and that the time within which the proceeding to re¬ 
view must be initiated begins from the date of the denial 
of either the motion or petition. The suspension of the 
running of the period limited for the allowance of an 
appeal, after a judgment has been entered, depends upon 
the due and seasonable filing of the motion for a new 
trial or the petition for rehearing.’’ (Emphasis supplied) 

Clearly, when the distinguished Chief Justice stated that 
the filing of the motion for rehearing “suspended” the 
running of the time for appeal, he did not mean that the 
filing “revived” or “resurrected” a right of appeal which 
had already expired. 
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In United States v. Dascomb, 56 App. D. C. 392 16 F2d 337 
(1926) this Court said:— 

“(2) It is familiar law that a decision is not final, 
within the meaning of the statute providing for an appeal, 
until disposition of an application for rehearing or re¬ 
consideration seasonably made and entertained .” (Em¬ 
phasis supplied) 

In Griffiths v. Commissioner of Internal Revenue , 50 F2d 
782 (1931), the Court said:— 

“With respondent’s contention we are unable to agree, 
and we see no reason why the general and uniform rule 
should not be applied to these statutes in the same man¬ 
ner as applied to other similar statutes. In Morse v. 
United States , supra, the statute under discussion pro¬ 
vides that all appeals from the Court of Claims shall 
be taken within ninety days after judgment is rendered; 
and if a motion for a new trial or a petition for a rehear¬ 
ing was duly and seasonably filed it suspends the running 
of the statute, and the time within which the proceeding 
must be initiated begins from the date of the denial of 
either the motion or petition.” (Emphasis supplied) 

Burnet, Commissioner v. Leocington Ice & Coal Co., 62 
F2d 906, (1933), is to the same effect and we mention it 
here because of the statement by the Court:— 

“We are of the opinion that the rule governing appeals 
from courts should prevail as to appeals from the deci¬ 
sion of the Board.” 

We can see no reason why the same rule should not apply 
to petitions to review orders of the Securities and Ex¬ 
change Commission. 

In Helvering v. Continental Oil Co., 63 App. D. C. 5, 68 
F2d 750 (1933), certiorari denied, this Court held a petition 
for review timely although brought more than 6 months 
after the questioned decision of the Board. It did so, how¬ 
ever, on the express ground that the petition for rehearing, 
filed within 6 months after the decision by the Board, was 
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held by the Board and not denied until a date less than 
6 months prior to the bringing of the petition for review. 

Helvering v. Louis , 64 App. D. C. 263, 77 F2d 386 (1935), 
stresses an identical factual situation in allowing the filing 
of a petition for review. 

In Clarke v. Hot Springs Electric Power & Light Co., 
76 F2d 918 (1935), dealing with a decree made in 1932, 
prior to the adoption of the Revised Rules, the Court 
said:— 

“That order was appealable, but no appeal was taken 
within the statutory period. A petition for rehearing 
seasonably filed within the time for appeal will toll the 
time for appeal. But the petition was not filed within 
the time for appeal. A petition for rehearing cannot 
resurrect a right of appeal which has expired .” (Em¬ 
phasis supplied) 

In-i Saginaw Broadcasting Co. v. Federal C. Com y n, 68 
App. D. C. 282, 96 F2d 554 (1938), this Court, dealing with 
an appeal from the Communications Commission, was care¬ 
ful to point out that, not only in that case but in cases 
before other Courts of Appeal dealing with appeals from 
the Board of Tax Appeals, the appeal was in each instance, 
although taken more than 6 months after the entry of the 
order, less than 6 months after the final decision of the 
Board upon petitions for rehearing. See UJS. v. Muschany, 
156 F.2d 196, 197 (1946). 

In Chin Gum, 150 F.2d 755 (1945), a Court of Appeals 
dismissed a petition for rehearing filed by leave of that 
Court after the time permitted by its rules and after ex¬ 
piration of the period prescribed for applications for 
certiorari by the rule of the Supreme Court. (See Appendix 
to Vol. 292, U.S. Reports). The respondent then moved 
the Court of Appeals for a stay of its mandate pending 
application for certiorari. The Court denied the motion, 
saying: 

“This court had power of course, to allow the filing of 
such a petition (for rehearing) out of time, but its filing 


by leave of court and our subsequent denial of the same 
did not operate to revive the already expired jurisdic¬ 
tion of the Supreme Court to entertain a petition for 
certiorari. 

United States v. Seminole Nation, supra, presented a 
different situation, for there a second motion for a new 
trial was filed by leave of the lower court, and enter¬ 
tained by it, before the period in which to apply for 
certiorari had lapsed (Emphasis supplied) 

Applying the reasoning of that Court to the case at bar 
and assuming that the petition for reconsideration of 
April 28, 1950 was filed * ‘by leave of the Commission”, 
we submit that such filing and the Commission’s subse¬ 
quent denial of that petition “did not operate to revive 
the already expired jurisdiction of” this Court “to enter¬ 
tain a petition for” review. 

In Albertson v. Federal Communications Commission , 87 
App. D. C. 39, 182 F2d 397 (1950) this Court, while hold¬ 
ing that a motion to reconsider was timely, used meticulous 
care to point out repeatedly that an application for re¬ 
hearing was made within 20 days after granting the broad¬ 
casting license, that within 20 days from denial of that 
application a motion to reconsider was made and that the 
appeal to this court was noted within 20 days from the 
denial of the last motion. Thus at no time had 20 days 
elapsed after action taken by the Communications Com¬ 
mission and before the filing of a motion by the applicant 
seeking review of the prior action of that Commission. 

In the fifth paragraph of its opinion, this Court said:— 

“Within the twenty days allowed for noting an appeal 
Albertson filed a motion***”. 

That motion was denied. 

“Within twenty days thereafter, Albertson filed his 
notice of appeal in this Court. ”*** 
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In the sixth paragraph the Court said:— 

“So we think there can be no doubt, in the absence of 
statutory prohibition, that the authority of the Commis¬ 
sion to hear and determine matters arising under the 
rehearing provision of Section 405 carries with it by 
implication the authority to reconsider a ‘decision, order 
or requirement’, made within the twenty days allowed for 
an appeal. The power to reconsider is inherent in the 
power to decide. Therefore, in the absence of any specific 
limitation, such a motion may be filed within the period 
for taking an appeal. That is so, for within such period 
jurisdiction over the contested order remains with the 
Commission.” (Emphasis supplied) 

We quote in full the last paragraph of that opinion dealing 
with the procedural question:— 

“We conclude that the Commission did have authority 
to entertain the motion; that consideration thereof on 
the merits suspended running of the period for taking an 
appeal from the order dismissing Albertson’s application 
for rehearing, and that the twenty day period for noting 
the appeal commenced from the effective date of the 
order denying the motion to reconsider. Therefore, we 
hold that the appeal was taken in time.” (Emphasis 
supplied) 

We submit that in this paragraph summarizing the 
Court’s conclusion, the word “suspended” is used accu¬ 
rately and by no possibility can be construed as a synonym 
for “revived” or “resurrected”. 


1951 Order Denying Reconsideration 
Not Appealable 

The same leading case of Conboy v. First National Bank 
of Jersey City, supra, lays down another general principle 
which has since been repeatedly reaffirmed, viz: 

“No appeal lies from orders denying motions for rehear¬ 
ing which are addressed to the discretion of the Court 
and designed to afford it an opportunity to correct its 
own error.” 
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In Nealson v. Hill, 149 F2d 883 (1945) Ninth Cir. the 
Court said that the order denying the petition for rehearing 
was not appealable. It also is to be noted that in this 
opinion the Court distinguished the Wayne United Gas and 
the Loperana cases as being under the Bankruptcy Act. 

In Jones v. Thompson, 128 F2d 888 (1942), the Court, 
after quoting and citing the Conboy case, said:— 

“An appeal from the denial of a motion to vacate an 
order is not the equivalent of an appeal from the order 
itself. In re Schulte-United, Inc., 8 Cir., 59 F2d 553, 
559, 560. In State of Missouri v. Todd, supra (p. 807 of 
122 F.2d), this Court said: ‘We cannot review an order 
from which no appeal has in fact been taken, or transmute 
an appeal from a nonappealable order into an appeal 
from an appealable order which has not been appealed 
from.’ ” 

In the Safeway Stores case this Court said:— 

“ (1) Safeway’s notice of appeal states that it ‘hereby 
appeals * # # from the judgment of this Court entered the 
17th day of January, 1942 * • V But the order of that 
date was one denying a motion for rehearing, and it is 
settled that no appeal lies from such an order. Restifo 
v. Hartig, 61 App. D.C. 252, 61 F.2d 404; International 
Bank v. Securities Corp., 59 App. D.C. 72, 32 F.2d 968.” 
See also De Jordan v. Hudspeth, 137 F.2d 943 (1943). 

Thus the only effect of a petition for rehearing, recon¬ 
sideration, etc. if denied, is that, provided it was seasonably 
filed, i.e. before the period of review had expired, such 
period ran from the denial of the petition. 

The Petitioners then cannot seek review of the order of 
November 28,1951 denying the petition for reconsideration 
but their petition for review can relate only to the order of 
1944. The rule, peculiar to Bankruptcy practice, that the 
time for review may date from the denial of an untimely 
petition cannot avail them. The only order ever reviewable 
in this matter was that of December 19,1944 and the right 
to have that reviewed expired 60 days after its entry, over 
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five years before their petition for its reconsideration was 
filed. 

We submit that the joinder of the two orders in a single 
petition for review is an ingenious attempt to avoid the 
statutory bar but nothing more; it cannot confer on this 
Court jurisdiction denied by the clear wording of the 
applicable statute. 


n. 

Reconsideration Is Discretionary and Not Rbvibwable 
Unless Such Discretion Is Abused. No Pretense 
that Commission’s Discretion Abused Here. 

The Petitioners’ attempt to review the 1951 Order of the 
Commission denying reconsideration is directly counter to 
the well recognized rule that petitions for rehearing, recon¬ 
sideration, reopening, etc. are addressed to the discretion 
of the lower court or administrative body, as the case may 
be, and are not subject to exception, appeal or review unless 
there be a clear abuse of such discretion. 

This rule was stated in Interstate Commerce Commission 
v. Jersey City, 322 U.S. 503, 515 (1944); Baltimore <& Ohio 
Railroad Co. v. U.S., 298 U.S. 349 (1936) and forcibly re¬ 
affirmed in U.S. v. Pierce Auto Freight Line, 327 U.S. 515, 
535 (1946). In that case, the Court, after referring to the 
case of Atchison, Topeka & Santa Fe Ry. Co. v. U.S. 284 
U.S. 248 (1932) and stating that the same was promptly 
restricted to its special facts by the same Court in U.S. v. 
Northern P.R. Co., 288 U.S. 490 (1933) and “stands vir¬ 
tually alone”, said: 

“Except in the single instance, it has been held con¬ 
sistently that rehearings before administrative bodies 
are addressed to their own discretion. Interstate Com¬ 
merce Commission v. Jersey City, supra. Only a show¬ 
ing of the clearest abuse of discretion could sustain an 
exception to that rule .” (Emphasis supplied) 
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In Radio Cory, of America v. U.S., 341 U.S. 412, 420 
(1951), the Court said:— 

“Whether the Commission should have reopened its 
proceedings to permit RCA to offer proof of new dis¬ 
coveries for its system was a question within the discre¬ 
tion of the Commission which we find was not abused.’’ 

We find nothing in this record and the brief of counsel 
for the Petitioners even intimating that the Commission in 
any way abused its discretion in denying their petition for 
reconsideration. Absent such abuse the denial stands. 

in. 

Whether the Petition for Reconsideration of the 1944 
Order be Treated as Such or as a Proceeding in the 
Nature of a Bill for Review it was not Seasonably 
Brought and if Granted would Prejudice the 
Rights of those who Have Materially 
Changed their Position. 

Assuming for the purposes of argument that the 1944 
Order did not become final on the expiration of 60 days 
after its entry, or even assuming that the petition for re¬ 
consideration may be treated as a bill of review (which it 
does not purport to be), such petition was properly denied 
because not brought seasonably and because to grant it 
would prejudice the rights of those who had materially 
changed their position on the assumption that the order 
was valid. Even if the doctrine applied in bankruptcy cases 
were held applicable here, these Petitioners have no stand¬ 
ing in Court. As Judge Roberts said in the Wayne United 
Gas Co. case, supra, at p. 137: 

## *“On the contrary, the rule which governs the case is 
that the bankruptcy court, in the exercise of a sound 
discretion, if no intervening rights will be prejudiced by 
its action, may grant a rehearing upon application dil¬ 
igently made and rehear the case upon the merits )•••” 
(Emphasis supplied) 
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The doctrine of this case is approved in the Pfister case, 
supra, at p. 149 when the Court said: 

“Where a petition for rehearing of a referee’s order is 
permitted to be filed, after the expiration of the time for 
a petition for review, and during the pendency of the 
bankruptcy proceedings, as here, they may be acted on, 
that is, they may be granted “before rights have vested 
on the faith of the action ,” and the foundations of the 
original order may be re-examined.” (Emphasis 
supplied) 

The extent to which positions have been changed in re¬ 
liance on the unstayed 1944 Order of the Commission is 
apparent. (App. 135, 275) 

(1) H. E. Salzberg Co., Inc. paid Portland $1,275,000. 
and received a conveyance of its bus property. 

(2) Central Maine paid Portland $134,364.43 and re¬ 
ceived a conveyance of its electric property. 

(3) The lease was terminated. 

(4) Central Maine surrendered to Portland for can¬ 
cellation without payment all the 3 y 2 % and 5 % bonds of 
Portland held by it, having a par value of $1,310,000, which 
cost Central Maine $1,110,894, all of which were admittedly 
senior to the stock owned by Petitioners. 

(5) Central Maine surrendered to Portland without 
payment 9,795 shares of its capital stock which had been 
acquired at a cost of $632,636.60. 

(6) Central Maine then advanced Portland sufficient 
cash to pay in full with interest all its publicly held bonds 
and pay the owners of the publicly held 10, 195 shares of 
Portland $110 per share. 

Thus, after using the cash in Portland’s treasury and 
the amounts received for the electric property sold to Cen¬ 
tral Maine and the bus property sold to Salzberg Co., Inc. 
the net cost to Central Maine, incurred on the assumption 
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the 1944 Order of the Commission was valid, was almost 
$4,000,000.* 

On February 3, 1945 the Petitioners brought a bill in 
equity seeking to set aside the entire consummated plan. 
On February 15, 1945, within the statutory period for re¬ 
view, the stockholders, including Mr. Woodsum, who later 
joined with the Petitioners as intervenors in the equity 
proceedings, instituted proceedings in the Court of Appeals 
for the First Circuit to review the Commission’s Order. 
(App. 9) When the State Court declined to proceed with 
its hearing, during the pendency of the proceeding in the 
Federal Court, these stockholders, represented by the same 
counsel in both proceedings, filed a motion to dismiss the 
petition for review in the Federal Court and the same was 
accordingly dismissed. (App. 9, 299) 

Thus, the Chief Justice of the State of Maine, relying 
on the justified assumption that the Petitioners did not 
contemplate any direct attack on the Commission’s Order, 
sat through a lengthy hearing which resulted in a record 
of over 2,000 pages. Since that time Petitioners have 
zealously pursued that litigation and the same has been 
successfully defended, always on the assumption that the 
unstayed and unreviewed Order of the Commission was 
valid. The Petitioners have exhausted all appellate rem¬ 
edies even to the extent of petitioning the Supreme Court 
of the United States to review its denial of certiorari. 
Promptly (so they say) but in fact over five months after 
final action by the Supreme Court , they petitioned the 
Commission for reconsideration, the first direct challenge 
of the Commission’s order. 

The Schwabacher case was decided May 3, 1948. The 
Maine litigation brought by the Petitioners was decided 
February 28,1949, and the last possibility of reviving that 


*(The computation on App. 275 is not entirely accurate because the estimated 
value of the electric properties is given as $150,000 instead of the amount 
actually received and that exhibit, prepared in advance of the receipt of the 
bids for the bus property, was on the assumption that the amount received 
therefrom would be $900,000, rather than $1,275,000 the amount of the success¬ 
ful bid, App. 135) 
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litigation terminated by the Supreme Court November 14, 
1949. We can not understand how, in view of the forego¬ 
ing sequence of dates, the Petitioners, experienced bankers 
represented by counsel of experience and standing, expect 
to maintain that their petition for reconsideration filed (i) 
two years after the decision in the Schwabacher case, (ii) 
over one year after final decision by the Maine Appellate 
Court and (iii) over five months after denial of reconsider¬ 
ation of petition for certiorari by the Supreme Court could 
possibly be timely. 

The requirement of timeliness is equally applicable if the 
Court should deem it proper to treat the petition for 
reconsideration filed with the Commission as a proceeding 
in the nature of a bill of review. Further, the basic com¬ 
plaint of the Petitioners, viz: that the Commission erred 
in believing that the Petitioners were entitled to certain 
rights under State law, which belief has been declared 
erroneous by the Appellate Court in Maine based on the 
decision in the Schwabacher case, is not a ground which 
could sustain a bill of review. The distinction, clearly 
pointed out by this Court in its decision in the Safeway 
Stores case, is particularly applicable here. In that decision 
this Court said: 

“But the grounds that would sustain a bill of review 
were more limited than those that would sustain a peti¬ 
tion for rehearing. Thus a subsequent decision of a 
higher court changing the law would lay the foundation 
for a petition for rehearing , Simmons Co. v. Grier Bros., 
258 U.S. 82,42 S. Ct. 196 ; 66 L. Ed. 475, but would not lay 
the foundation for a bill of review. Scotten v. Little¬ 
field, 235 U.S. 407, 35 S. Ct. 125, 59 L. Ed. 289; Simmons 
Co. v. Grier, supra; Swift v. Parmenter, 10 Cir., 22 F. 2d 
142. See, also, The Frederick Der Gross, D. C., 37 F. 2d 
354 (libel of review). Since such a subsequent decision 
is precisely the ground of the motion made in this case 
it follows that it cannot, and it is not alleged that it can, 
be treated as a bill of review.” 

Central Maine, as appears by App. 273, was and is a very 
substantial and active public utility, has fixed assets of 
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over $100,000,000., total assets of almost $117,000,000., 
funded debt of over $54,000,000., preferred stock over 
$20,000,000., common stock over $13,000,000. The Court will 
take judicial notice that during all the period intervening 
since the Order of December 19, 1944, securities, both 
secured and unsecured, of Central Maine have changed 
hands based on the assumption that the Portland railroad 
lease had been terminated. We submit that a petition for 
re-consideration filed in May 1950 could not possibly be 
seasonable. 

As the Court of Appeals for the First Circuit said in 
petition of Blatchely 157 F.2d 894 (1946): 

“Whatever may have been their original view, Blatchley 
and the Commission have conceded before us that it is 
now too late to undo the consummated plan to the 
prejudice of innocent third parties. The district courts 
order enforcing the plan cannot now be undermined by 
modification of the Commission’s findings upon which the 
Court’s order was based.” 

Paraphrasing the language of that Court we submit the 
Commission’s order approving the plan cannot now be 
undermined by modification of the findings on which the 
Order was based. 

Counsel for Central Maine are reluctant to have devoted 
so much attention to the jurisdictional issue, basic as it is. 
We were, however, faced with this situation: On page 2 
of Petitioners’ brief, under the caption “Jurisdictional 
Statement”, in purported compliance with the Rule 17(c) (3) 
of this Court, they summarize the provisions of Section 24 
of the Act authorizing the filing of a petition for review 
within 60 days. On the latter part of the same page they 
state that this is an appeal from not only the 1951 Order 
but also from the 1944 Order. Nowhere in the petition 
for review or in their supporting brief, do they even mention 
the jurisdictional difficulty or intimate how this Court may 
now review the 1944 Order or how it could even review the 
1951 Order which is purely discretionary and of a type 
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which has been repeatedly held not appealable. We were 
therefore forced either to ignore the jurisdictional issue 
or proceed in the dark to answer any alleged grounds of 
jurisdiction which the Petitioners’ counsel might set out in 
their reply brief. 


IV. 


This Court Has No Jurisdiction to Decree that 
Petitioners “Are Creditors op Central Maine 
on a Valid and Enforceable Guaranty.” 

The only specific request in the petition for review is 
“that * * * the Court find that petitioners and aU other 
stockholders who did not acquiesce by voting • • • to accept 
the offer of the Power Company (Central Maine) to the 
Railroad (Portland) are creditors of the Power Company 
(Central Maine) on a valid , subsisting and enforceable 
guaranty.” (App. 14-15) Like language appears in the 
Conclusion (p. 32) of Petitioners’ brief. 

Thus, what Petitioners really seek is a declaratory judg¬ 
ment that the guaranty is still in effect so they may sue 
Central Maine. 

No Declaratory Judgment May Be Rendered 
by Commission or Court. 

Nothing in the Act authorizes the Commission to enter 
declaratory judgments or render binding advisory opinions 
to aid private litigation. Under the Act the Commission 
must act by “rule or regulation” or by “order”. Nothing 
less than an “order” is subject to review under the Act. 

The power of Federal Courts to render declaratory 
judgments is limited to appropriate proceedings under the 
Federal Declaratory Judgments Act (USCA, Title 28, 
Sections 2201 and 2202). Certainly, no less specific legis¬ 
lative authorization is required if that power is to be exer¬ 
cised by administrative bodies such as the Commission. 
Whether the guaranty is still in effect, whether non-assent¬ 
ing stockholders have any right to sue Central Maine on 
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the guaranty, are all matters to be determined, not in ad¬ 
vance by the Commission or by this Court, but by the 
Court in which such a suit is brought. 

The Requested Ruling is Contrary to Decision 
of Maine Court which is Res Judicata. 

If Petitioners requested ruling were granted, it would 
amount to a reversal of the decision of the Maine Court, 
which, we submit, is res judicata. 

In their petitions and brief, Petitioners have referred to 
rulings of the late Chief Justice Sturgis, the trial judge in 
the Maine equity proceedings. His decision was analyzed 
by the Commission in its 1951 order. Furthermore in 
Zahn v. Trans America Corporation, 162 Fed. (2d) 36 
(1947) the Court of Appeals for the Third Circuit took 
judicial notice of pleadings in a State court case (See 
Footnote 20 p. 48). Therefore, it would not seem improper 
for us to quote from his opinion, which, while a public 
record of which this Court can take judicial notice, is not 
available in printed form. In his decision Chief Justice 
Sturgis, after quoting Article IV of the lease, said: 

“These conditions were clearly incorporated by refer¬ 
ence into each and every Guaranty executed by Cumber¬ 
land County Power & Light Company and assumed by 
Central Maine Power Company.” 

• • • • 

“I am of the opinion that the Guaranty of dividends 
upon the stock of the Portland Railroad Company was 
subject to the condition that termination of the Lease 
by mutual consent should operate to terminate the Guar¬ 
anty and the right of the stockholders under the Guaranty 
was subject to this limitation. I am also of the opinion 
that a majority of the stockholders of a corporation 
having authorized the execution of the Lease had the 
legal right to vote to terminate it.” (Emphasis sup¬ 
plied) 
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In its opinion the Maine Appellate Court specifically 
ruled “ * * * that it was not necessary to have an unanimous 
vote of stockholders to terminate the lease; * * * that the 
special stockholders meeting of the Railroad Co. held 
December 28,1944 was a legal meeting and the action there 
taken in approving the plan was legal action.’’ Thus, the 
Maine Court has ruled that termination of the lease termi¬ 
nated the guaranty. 

We are not here concerned with whether the 1944 Order, 
without either a court enforcement order under Section 11 
(e) or a stock vote, could have cancelled the lease and 
terminated the guaranty. See Phillips v. Securities and 
Exchange Commission, 153 Fed. 2nd 27, (1946). Here the 
Plan approved by the Commission was contingent upon 
stockholders action. It was not the order of the Commis¬ 
sion that terminated the guaranty, but the termination of 
the lease under Maine law. 

The right of Central Maine and Portland to terminate the 
lease and the effect thereof was in issue before, and directly 
adjudicated upon by, the Maine Court. Under the doctrine 
of res judicata, or estoppel by judgment, those matters can 
not be relitigated in this or any subsequent proceeding 
between Petitioners and Central Maine. Cromwellv. County 
of Sac, 94 U.S. 351 (1876); Mitchell v. First National Bank 
of Chicago, 180 U.S. 471 (1901); Freeman on Judgments, 
Vol. II, Fifth Edition, Section 676, 677; Restatement of 
Law, Judgments Sec. 70. The equally well settled rule 
requiring Federal Courts to apply and follow State law and 
decisions, (See Erie Railroad Co. v. Tompkins, 304 U.S. 64 
(1937) and Mitchell v. First National Bank of Chicago, 
supra) is particularly applicable to the question of termina¬ 
tion of this lease. In Humble Oil & Refining Co., et al. v. 
Sun Oil Co. 190 Fed. 2nd 101 (1951) at p. 198, the Court 
stated 

“The obligation of the federal courts to follow the local 
law in land litigation existed before Erie Railroad Co. v. 
Tompkins, 304 U.S. 64, 58 S. Ct. 817, 82 L. Ed. 1188 and 
while Swift v. Tyson, 16 Pet. 1, 41 U.S. 1, 10 L. Ed. 865, 
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was in full force and effect; it is as old as the Judiciary- 
Act of 1789. This rule of decision in land cases is so 
strong that, where a principle of law establishing a rule 
of property has been settled in the state court, the same 
rule will be applied by a federal court rather than the 
rule announced in a prior federal decision.” 

The Requested Modification of the Order is Prohibited 
by Schwabacher v. United States, 334 U.S. 182 (1948) 

The Maine Court directed dismissal of the equity bill 
brought by Petitioners, on the ground that the relief sought 
(the setting aside of all transactions authorized by the 
plan) could not be granted in view of the decision of the 
Supreme Court in Schwabacher v. U.S., supra, saying: 

“In the light of the Schwabacher case we must hold that 
it was beyond the power of the state court to grant the 
relief which it did in this case. It could enter no decree 
which would be inconsistent with such action as was taken 
by the Commission in the exercise of the exclusive juris¬ 
diction given to it by the Holding Company Act.” (Em¬ 
phasis supplied) 

Thus, the ratio deciendi of that decision was the inability 
of the State court to take action inconsistent with that taken 
by the Commission. The Commission had approved the 
plan and payment of $110 per share as “fair”; the Maine 
Court could not set the plan aside (or award a money 
judgment in excess of $110 per share) on the ground that 
the plan and payment were “unfair.” 

If this Court could effectively now declare that Petitioners 
are still “creditors” on the “guaranty”, the effect would 
be to permit Petitioners to bring suit on the guaranty to 
secure more than the $110 per share which the Commission 
found fair and equitable. This result is plainly forbidden 
by the Schwabacher case. There the Interstate Commerce 
Commission found the proposed merger “just and reason¬ 
able” and the required stock vote was secured. However, 
the Interstate Commerce Commission left open for litigation 
in State courts the question as to whether dissenters were 
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entitled to have their stock recognized on a higher basis on 
the theory that the merger amounted to a “winding up” 
under State law. In holding that such issue could not be 
left for determination in the State courts, the Supreme 
Court said: 

“When stockholders are given what it is just and reason¬ 
able they should have, the Interstate Commerce Act does 
not permit state law to impose greater obligations on 
the financial structure of the merging railroads with 
consequent increased calls upon their assets or earning 
capacity . 

We therefore hold that no rights alleged to have been 
granted to dissenting stockholders by state law provision 
concerning liquidation survive the merger agreement ap¬ 
proved by the requisite number of stockholders and 
approved by the Commission as just and reasonable.” 
(Emphasis supplied) 

V. 

The 1944 Order Was Arrived at in Accordance 
with Legal Standards. 

Under Section 11 (e) the Commission, once it has found 
a proposed plan “necessary” to effectuate subsection (b) 
and “fair and equitable” to the persons affected, must enter 
an order approving the plan. The plan may then be carried 
out by application for an enforcement order or, as here by 
voluntary corporate action. 

This procedure was clearly proper. In Phillips v. Secur- 
ties and Exchange Commission, 153 Fed. 2nd 27, (1946), 
cert, denied 328 U. S. 860, the Court expressly held that the 
provision in Section 11 (e) relating to District Court en¬ 
forcement of voluntary plans was “very clearly permis¬ 
sive”; that it would not interpret the Act so as to produce 
“unneeded enforcement proceedings”; and that the right 
to a review under Section 24 (a) was “adequate protection 
to dissenters”. Okin v. Securities and Exchange Commis¬ 
sion, 46 F S 481 ( 1942) also holds that Section 24 (a) meets 
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the constitutional requirement of due process. Here en¬ 
forcement proceedings were also “unneeded”; once the 
plan was found necessary and fair, the necessary action 
to consummate it could be validly taken under the State 
law; as the Maine Court has now held. 

We are at a loss to understand the basis of Petitioners’ 
suggestion that they have been wrongly deprived of a right 
of review. No one ever disputed Petitioners’ unquestioned 
right to a review under Section 24 (a) on a petition season¬ 
ably filed. American Power and Light Company v. Securi¬ 
ties and Exchange Commission, 325 U.S. 385 (1945). That 
Petitioners elected not to exercise that right, but chose 
instead to bring a collateral proceeding in the Maine Court 
can have no bearing on the issue. A statutory administra¬ 
tive proceeding is not unconstitutional merely because the 
person affected thereafter pursues the wrong remedy. 
Constitutional requirements are met if an opportunity for 
judicial review is available, whether it is availed of is totally 
immaterial. 

In Inland Empire District Council v. Millis, 325 U. S. 
697 (1944), the Supreme Court said: 

“The requirements imposed by that guaranty (due pro¬ 
cess) are not technical nor is any particular form of 
procedure necessary” (Emphasis supplied) 

VL 

The Termination of Lease and Guaranty Were 
Dependent on Maine Law. 

The lease was terminated by mutual consent pursuant 
to vote held valid by the Maine Court. The termination of 
the lease in this fashion terminated all rights under it, 
including rights on the guaranty. The finding of the Com¬ 
mission which the Maine Court recognized as conclusive 
was that as to the fair value of the stock. Thus, Commis¬ 
sion and the Maine Court each functioned in its own proper 
sphere; the Commission as to the necessity for divestment 
and as to the fair and equitable treatment accorded by the 
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plan; the Maine Court as to the validity and effect of ter¬ 
mination of the lease. Petitioners ’ argument as to a lack 
of power in the Commission to authorize termination of 
the lease is founded on a misconception, viz, that au¬ 
thority to terminate the lease sprang from the order of the 
Commission, not from proper corporate action. 

Petitioners rely (Ptrs\ brief p. 20) on a series of New 
York cases relating to the Interborough Rapid Transit Co. 
All of these cases refer to the same lease ( Bowers v. In¬ 
terborough, 201 NYS 198 at 200) which expressly provided: 

“No reduction of the guaranteed annual dividend rental 
or in the term of years of this lease shall be made with¬ 
out the unanimous consent of the shareholders of record 
of the lessor.” 

Not only is no similar provision contained in this lease, 
but the Maine Court held that this lease could be terminated 
without such unanimous consent. 

vn. 

In Determining What is “Fair and Equitable” Under 
Section 11 the Commission is Not Limited by Pre- 
Existing Contract Provisions. 

The sweeping supremacy of Section 11 over State law 
and private contract is based upon a constitutional exer¬ 
cise of the commerce power. North American, Company v. 
Securities and Exchange Commission, 327 U. S. 686 (1946); 
American Power and Light Company v. Securities and Ex¬ 
change Commission, 329 U. S. 90 (1946). 

The highest Federal Courts have repeatedly held in vary¬ 
ing situations that contracts existing prior to the Act can¬ 
not be allowed to operate to produce results at variance 
with the Act. As the Supreme Court said in Otis & Co. v. 
Securities and Exchange Commission, 323 U.S. 624 (1945) 
at p. 638: 

“Where pre-existing contract provisions exist which pro¬ 
duce results at variance with title legislative policy which 
was not forseeable at the time the contract was made, 
they cannot be permitted to operate.” 
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We fail to see what possible support Petitioners find In 
re Laclede Gas Light Company, 57 F.S. 997 (1944). The Su¬ 
preme Court in the Engineers case, Central Illinois Securi¬ 
ties Corporation v. Securities and Exchange Commission, 
338 U.S. 96 (1949), points out that the Laclede Gas Light 
Company case was cited by it in the Otis & Co. case “in 
support of” the sentence from the Otis & Co. case quoted 
above in this brief. See footnote 32 in Engineers case. 

In both New York Trust Company et cds v. Securities and 
Exchange Commission, 131 F. (2d) 274, (1942) and Masses 
chusetts Mutual Life Insurance Company v. Securities and 
Exchange Commission, 151 Fed 2nd 424, (1945) the au¬ 
thority of the Commission under Section 11 to approve re¬ 
tirement of bonds without payment of premium has been 
upheld. In the first case, no request was made to a District 
Court for an enforcement order. The second case was the 
decision of the Court of Appeals in review of the Laclede 
Gas Light Company case on which Petitioners rely. It was 
even held in In re Standard Gas & Electric Co., 151 Fed. 2nd 
326, (1945) that the jurisdiction of the Commission included 
the power to approve a distribution in kind to debenture 
holders. In each case certiorari was denied by the Supreme 
Court 

Petitioners suggest (p. 15 of their brief) that Section 11 
is limited, since it contains no provision for binding a 
minority of creditors by vote of a majority, and no express 
provision with respect to leases. The Maine Court held: 

“There can be no question that the termination of the 
lease and the dissolution of Railroad Co. were required 
by an overriding federal statute which made unenforce¬ 
able many of the provisions of the lease”; 

and further held: 

“Under the doctrine of Phillips v. Securities and Ex¬ 
change Commission, supra the Commission could have 
proceeded by compulsory process without stockholder 
approval to compel the dissolution of Railroad Co. and 
could have reached just the same result as was arrived 
at here.” (Emphasis supplied) 
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As the Court of Appeals for the 3rd Circuit (168 F. 2nd) 
722, at p. 732 (1947) characterized the Act in the Engineers 
case it is: 

“the only federal reorganization statute by the terms of 
which security holders are not permitted to vote their 
approval or disapproval of a proposed plan of reorgan¬ 
ization and to prevent its operation if the holders of the 
requisite amounts of the securities affected are not in 
favor of it.” 

Petitioners technical argument that Section 11 is of limited 
application because it does not specifically mention leases, 
and does not contain provisions for votes of stockholders or 
creditors, if adopted by the Federal Courts, would make 
Section 11 unworkable in many instances. 

Section 26 (c) of the Act, on which Petitioners now claim 
to rely, has no bearing on any issue presented by this case. 
Clause (1) of Section 26 (c), to the extent material here, 
states in plain understandable English that nothing in the 
Act shall be construed to affect the validity of any loan 
made prior to the Act. Petitioners argue that by virtue of 
that clause pre-existing contracts must be enforced in 
accordance with their literal terms; such an interpretation 
of Section 26 (c) would be directly contrary to the ruling 
laid down in the Otis & Co. case. Clause (2) of Section 26 
(c) in like plain understandable English states that nothing 
in the Act shall be contrued to afford a defense to the col¬ 
lection of a debt by one who acquired the same in good faith 
and without actual knowledge of a violation of the Act. 
Clearly that clause has no connection with this case. 


vm. 

The Decision op Maine Court Cannot Furnish 
Basis fob Reconsideration. 

Petitioners apparently contend that the decision of the 
Maine Court, in some way removed the basis for the plan, 
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and now justifies complete reconsideration. The Findings 
and Opinion of the Commission stated: 

“Any stockholders dissenting from the proposed plan 
will have a right, pursuant to Maine statute, to have 
their stock appraised.’’ 

See Sections 80-82, Chapter 49, Revised Statutes of Maine, 
1944. Nowhere in the Findings, Opinion or 1944 Order is 
there any reference to any other right of stockholders to 
question the 1944 Order. 

We fully appreciate that the Maine Court indicated that 
“probably” in the light of the Schwabacher case the reser¬ 
vation of appraisal rights was beyond the power of the 
Commission. However, the Maine Court did not so decide 
as that question was not before it. We fail to see how 
Petitioners can complain of possible invalidity in the reser¬ 
vation to them of a right, which they never attempted to 
exercise . Surely no one is entitled to claim he has been 
unfairly denied rights under any statute when he has 
deliberately declined to take the action which such statute 
required of those who sought to rely upon it. 

Petitioners reassert their claim that the Commission 
reserved to dissenting stockholders something more than 
rights under the appraisal statute. This claim is based on 
the oft quoted sentence from the Section 11(g)(2) report: 

“Although this Commission has found the plan fair 
and equitable, whether or not any security holder should 
vote in favor of the plan or choose to exercise his rights 
under the appraisal statute or by other means should be 
determined by his independent judgment” (Emphasis 
ours) 

Petitioners contention amounts to this, that by these four 
words “or by other means” the Commission intended to 
and did reserve to stockholders the right to bring suits in 
a State Court to nullify all that was to be accomplished 
under the Commission approved plan. The Maine Court 
“doubted” whether the reservation went to that extent. 
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In any event the argument as to the meaning of these four 
words is laid to rest by the following extract from the 
opinion of the Commission, issued in connection with its 
1951 order: 

“This argument does not reflect our intention and it also 
rests upon an erroneous assumption. We had no specific 
procedure in mind by these words. We are not experts 
in local Maine law, and we had no record upon which to 
decide what remedies apart from the conventional right 
of appraisal might be available to dissenters in that 
jurisdiction. The phrase ‘or by other means’ was in¬ 
serted so as not to limit security holders to appraisal if 
the jurisdiction in fact afforded other or additional re¬ 
lief.” (App. 301) 

The Commission states that its members were not “ex¬ 
perts in local Maine law”. Petitioners had no reason to 
assume otherwise. Petitioners were represented by com¬ 
petent Maine counsel sufficiently before February 3, 1945 
to have their bill in equity prepared and filed on that date. 
Having dissented from the votes passed at the meeting of 
Portland’s stockholders on December 28, 1944, they were 
still in a position to have the value of their shares deter¬ 
mined by an appraisal under the Maine Statute. As the 
Commission points out (App. 299 Note 9), in all likelihood 
such determination would have become final long before 
the decision of the Schwabacher case in May, 1948. They 
were as competent to predict the ultimate decision of that 
case as the Commission or counsel for Central Maine. 
The same counsel had brought for Mr. Woodsum and 
certain other stockholders of Portland a petition for re¬ 
view of the 1944 Order in the First Circuit and had it 
dismissed. Under all these circumstances, if Petitioners 
have from 1944 until May, 1950 pursued the wrong method 
of enforcing their contention that the Commission erred 
in finding $110 per share fair and equitable for all their 
rights, they have no one to blame but themselves. 
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Petitioners misconception of their legal situation is best 
summarized in the following three sentences from their 
brief (p. 17): 

“The Commission, by its order of November 28, 1951, 
eliminated from its original plan any substitute for 
enforcement. This, it is submitted, devitalized the plan 
and left the non-assenting stockholders without any judi¬ 
cial determination as to the appropriateness or legality 
of the action of an administrative agency. With the 
right of resort to the state courts out, the 1944 order no 
longer met the statutory requirements for a plan under 
Section 11(e).” 

Thus Petitioners state (1) that the 1951 order eliminated 
from the Plan any substitute for enforcement. The 1951 
Order merely denied a request for reconsideration. No 
enforcement was provided for or contemplated by the 1944 
order, and no one, Commission or counsel, conceived that 
the Commission, even before the Schwabacher case, could 
delegate to a State Court the power of either enforcing or 
judicially reviewing a Section 11(e) plcun. 

Petitioners state (2) that non-assenting stockholders have 
been left without a judicial determination as to the legality 
of the 1944 Order. A method of direct review was provided 
under Section 24(a); that method was available to the 
Petitioners; and they declined to exercise it. Instead, they 
elected to secure a “judicial determination” by collateral 
attack in a State court; that judicial determination having 
been adverse to them, they now seek another. 

Petitioners state (3) that when the right to resort to the 
State courts was out statutory requirements were no longer 
met. The right to an appraisal was out, not because of 
any decision of the Maine Court, but because Petitioners 
did not elect to pursue that remedy. Certainly the 
Schwabacher case is conclusive authority that in deter¬ 
mining what is fair and equitable the appropriate Federal 
body and not the State Court, must pass upon value as 
affected by the statutes of the State of incorporation. 
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Further, we cannot conceive how counsel can seriously 
assert that the right to bring suit in a State Court is an 
essential statutory requirement for a Section 11(e) plan. 

IX. 

Thebe was Substantial Evidence to Suppobt the Finding 
of the Commission that the Plan was 
Fair and Equitable. 

Counsel for Central Maine have been, in their opinion, 
forced by the nature of the pending proceedings to devote 
a substantial portion of this brief to various jurisdictional 
and procedural issues. We do not, however, wish the Court 
to infer that we have now or have ever had any doubt that 
the plan proposed by our client in 1944 dealt fairly and 
even liberally with the stockholders of Portland. It does 
not, however, seem necessary to us to deal extensively 
with this subject in our brief. 

The Findings and Opinion of the Commission (App. 263- 
285) together with the Memorandum Opinion and Order 
denying the petition for modification (App. 296-303) con¬ 
tain within themselves convincing argument that there was 
substantial evidence to support this finding of $110. As 
the Commission pointed out in discussing the result arrived 
at by Chief Justice Sturgis of Maine, “Obviously in the 
field of valuation where mathematical certitude cannot be 
achieved, courts and commissions may reach different re¬ 
sults on similar facts. ” (App 302) In fact the Chief Justice 
after a prolonged hearing found a difference between him¬ 
self and the Commission of only $9.25 per share, viz: the 
value as found by him was only 9% in excess of that found 
by the Commission. 

Nowhere in their petitions for reconsideration or review, 
or in their brief, do Petitioners contest the finding of the 
Commission that Central Maine could not consistently with 
the provisions of Section 11 (b) (1) continue to oper¬ 
ate the property or own securities of Portland. Two 
queries, then, immediately arise: How was Central Maine 
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to divest itself of its leasehold interest of all the property 
of Portland? How divest itself of its interest in Portland’s 
securities? No one would suggest that Central Maine should 
propose, or the Commission would approve, a plan which 
would result in the largest city in its territory being with¬ 
out transportation facilities. Clearly no solvent corpora¬ 
tion would have even dreamed of assuming the obligations 
of Central Maine under the lease. 

The situation legally and practically necessitated a com¬ 
promise. Under the priority rule so stressed by the Peti¬ 
tioners, the bondholders of Portland came first; only after 
they had been paid in full were the stockholders en¬ 
titled to anything. Either the Commission had to decide 
what was a fair compromise of rights under the lease or 
litigation, defaults under the two mortgages, receivership 
of Portland, offsetting of claims, etc. were inevitable. 

No question which presents itself to lawyers in active 
practice or to Courts in any type of reorganization pro¬ 
ceeding is more difficult to solve accurately than what is a 
fair compromise of a complicated matter. In this case, the 
uncertainties were unusually pronounced. The lease had 
been made in 1912 to expire in 2011. In 1944 when this Plan 
was approved practically one-third of its term had expired. 
During that period the type of transportation in effect 
when the lease was executed had become entirely outmoded. 
It involves no criticism of the then leaders of the Maine 
Bar who drafted the lease that, as applied to 1944 condi¬ 
tions, differences of opinion existed as to the legal effect 
of clauses inserted one-third of a century before. 

We would briefly call to the Courts attention certain of 
such clauses. 

Payments of dividends should be made by Central Maine 
to Portland or, “at the option of” Central Maine dividends 
could be paid direct to Portland’s stockholders. (App. 35) 

If Central Maine should pay ‘‘that part of the rental 
which is represented by dividends “to Portland” instead 
of to the stockholders directly all obligation of the Power 
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Company (Central Maine) to the stockholders upon this 
guaranty in respect thereto, shall be considered performed 
and satisfied.” (App. 40) 

Throughout this litigation, the Petitioners have stressed 
the so-called Account Receivable of four million eight 
hundred odd thousand dollars on the balance sheet of 
Portland, (App. 77) entitled “Property Abandoned by 
Lessee, Central Maine Power Company”. The origin 
of that account and the manner in which it was increased, 
appear in the testimony of Mr. Kimball, Chief Accountant 
for Central Maine, (App. 206). It represents the amount 
of investment of Portland in property which, during the 
period from 1912 to 1944, had been abandoned, less the 
salvage received on such abandonment. In Mr. Kimball’s 
words such amount was “transferred to this account repre¬ 
senting the most favorable view of the lease from the 
standpoint of the Railroad Company.” Continuing, Mr. 
Kimball testified that in order to be fair with Portland, 
Central Maine kept Portland’s books to accord with this 
“most favorable view” from Portland’s standpoint and 
attempted not to jeopardize any claim it might possibly 
have. Central Maine never admitted the liability. 

A brief reference to the provisions of the lease shows 
how little real substance there is in this account. The 
second paragraph of Article V (App. 41) contains the 
customary clause that upon the termination of the lease 
Central Maine should surrender the leased property, etc. 
Article XIII, however, (App. 47) provides specifically that 
the Central Maine might change the motive power* or 
abandon or sell any property of Portland which in the 
opinion of Central Maine is inexpedient to retain, pro¬ 
vided that the continuity of the line not be broken nor the 
efficiency and value of the system not be unfavorably 
affected. 


•See in this connection the testimony of Mr. Skelton (App 174) that in 
1926, when Central Maine owned no stock of Portland and had no repre¬ 
sentation on its directorate, the directors of Portland authorized its Presi¬ 
dent to procure an amendment to Portland’s charter authorizing it to use 
motor busses in the cities and town in which Portland is authorized to operate. 
Pursuant to that vote, Portland’s charter was so amended. (App 102) 
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As counsel for Central Maine, we never saw any ambigu¬ 
ity in these two clauses. The specific clause permitting 
abandonments, either as a matter of technical draftsman¬ 
ship or as a matter of ordinary business sense, inevitably 
and always modified and controlled the prior provision 
for the return of the system. No one ever supposed that 
the lessee was to operate any portion of the system which 
could no longer earn operating expenses. It is very 
questionable whether the Public Utilities Commission 
would permit a utility thus to squander its assets. If any 
portion of the line could not be so operated, it certainly 
was contemplated that such portion be sold. It is absurd 
to argue that by doing precisely what Article XIII per¬ 
mitted, Central Maine forthwith became liable to Portland 
for its original investment in the property abandoned. 

The testimony of Mr. Skelton, then President of Central 
Maine, (App. 183-187), states the proper construction of 
the lease giving to each Article all due effect. The example 
given by him (App. 187-188) pithily demolishes the account 
receivable. 

“Q. And also that Central Maine has no obligation 
to replace property of $4,800,000? A. Certainly. Take 
an example. They have discontinued, with the consent of 
the mortgagor, of the owner, 16 or 18 miles of line from 
Portland to Old Orchard, taken the lines up and accounted 
for the proceeds of them, all in accordance with the pro¬ 
visions of the lease. Now, at the end of this period that 
lease doesn’t contemplate they are going to stick those 
rails back or pay another price for them after they have 
paid the price that is called for there. 

“The Examiner: I think you have answered the 
question. In fact, you have answered it before.” 

The only obligation of Central Maine to provide a pur¬ 
chase or itself purchase any refunding bonds of Port¬ 
land was limited to those “designated by it” (App. 49). 
Specifically Central Maine did not assume and agree to pay 
the principal of any bonds of Portland then outstanding 
or thereafter issued. (App. 42) The lease is silent as to 
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what was to happen if at maturity of any bond issue it de¬ 
veloped that either (1) the maturing issue could not be 
refunded, (2) Central Maine declined to designate a re¬ 
funding issue, or (3) the Public Utilities Commission of 
Maine refused to approve the refunding issue designated 
by Central Maine. Exhibit 5(h) annexed to the Plan (App. 
114) lists all the operating property of Portland. The 
balance sheet of Portland (App. 77) starts with the same 
property and lists as the only additional substantial asset 
the disputed account receivable previously mentioned. 
The same balance sheet also shows that on November 
1, 1945, or approximately ten months after approval of 
the Plan, Portland had to meet a maturity which was 
approximately $500,000 in excess of its total operating 
property. 

If Portland did not provide funds to meet this or any 
other maturity Central Maine might take up such obli¬ 
gations and have all the rights of a creditor to recover 
these or any other debts due it from Portland “including 
the right to offset any debts” due from Central Maine 
to Portland “under any of the provisions” of the lease 
(App 51-52). 

Certainly the Commission was justified in finding that 
it would be impossible in 1945, both legally and financially, 
to refund that maturity. Thus when Central Maine offered 
Portland’s stockholders $110 per share, it proposed a com¬ 
promise, the effect of which as the Commission pointed out 
was “substantially to recognize the liability of Central 
Maine on the basis of a construction of the lease adverse 
to Central Maine.” (App 278) 

We appreciate that up to the date of the Plan dividends 
on the publicly held stock of Portland had been regularly 
paid by Central Maine. We know, however, of no valid 
criticism which could have been made if either before or 
after 1944, Central Maine paid the amount of the dividends 
to Portland and Portland’s directors determined that its 
best interests and their own obligation as directors of Port- 
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land to Portland’s bondholders, in view of that corpora¬ 
tion’s financial condition, required that dividends should 
no longer be paid to its stockholders but held in its treasury 
to take care of a part at least of the 1945 maturity. 

The Petitioners stress their rights under the guaranty. 
Reference to the form of the guaranty and Article IV of 
the lease (App 39-40) demonstrate that their rights were by 
the express terms of the guaranty not unconditional but “in 
accordance with and subject to the terms of a certain lease 
from the Portland Railroad Company to the undersigned, 
etc.” In the same Article of the lease, immediately follow¬ 
ing the guaranty, it is provided that such guaranty was 
“subject to the declaration” of dividends by Portland, 
that the termination of the lease “for any cause except 
the default of the Power Company (Central Maine) shall 
operate to terminate and cancel any and all guaranty of 
dividends” and that, if Central Maine paid the amount of 
the dividends to Portland, all its obligations under the 
guaranty were satisfied. 

In Hopkins v. McCarthy, 121 Me. 27, 30 (1921) the Maine 
court said, citing Story’s Eq. Jur. Section 400, “Notice of 
a lease will be notice of its contents”. There could be no 
more direct notice of this lease than the reference, in the 
Guaranty on the back of every stock certificate, to the 
lease and to its record in the Registry of Deeds. 

Likewise, (Petr’s Brief p. 27) they express astonishment 
that the Commission withdrew an exhibit which set out the 
results of an appraisal made in 1917. We have no knowl¬ 
edge why Commission’s counsel withdrew the exhibit but 
it is obvious, from an. examination of Article XXI whereby 
Central Maine had the right to purchase the property 
at a price fixed by arbitration in 2011, that an appraisal 
made in 1917 could serve only to encumber uselessly the 
record before the Commission. There is no type of prop¬ 
erty, the value of which depends more on its earning power 
than a local trolley company. For decades a problem of 
municipal finance, in New England at least, has been the 
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removing of abandoned rails and poles rendered useless by 
the obsolescence of that method of transportation. 

Petitioners’ counsel apparently overlooked Article XXI 
when they argued (Petr’s Brief p. 27) that the Commission 
disregarded the reversionary interest of Portland in the 
demised property at the end of the lease. The Commission 
took into consideration that the Railroad earned only 
$91,000 in 1911. No one would suppose that a street rail¬ 
road in Portland, Maine could earn more money in 2012 
than it had earned in 1911 but the Commission even con¬ 
sidered the value of the reversion if the Railroad should 
earn $300,000 a year in 2012 (App 281). Any assumption 
that, assuming the entire physical assets which Portland 
owned in 1911 were intact and well maintained in 2011, an 
arbitration could possibly result in a finding of more than 
its bonded indebtedness of $3,645,000 would be absurd. 
Yet, under the plain wording of this Article, Portland was 
obliged to execute a conveyance to Central Maine of all of 
its assets upon payment of the value found by such arbi¬ 
tration less the bonded indebtedness assumed. 


42 


CONCLUSION 

In the recent biography of Chief Justice Hughes, VoL 2, 
page 262, is found a portion of an address which he delivered 
to the Conference of Judges for the Fourth Circuit in June 
1932, in which he said:— 

“Our dual system requires recognition of appropriate 

State power as well as Federal Power.’’ 

The Petitioners ’ basic thesis throughout this litigation has 
been entirely to disregard this fundamental principle. 

The Federal administrative body decided the provisions 
of the Plan to be fair and equitable to the Petitioners. 
The applicable statute afforded them an opportunity for 
judicial review of that decision with a provision for stay 
pending review. The petitioners, however, refused to util¬ 
ize the method provided by the Federal statute and sought 
to have the State Court determine the issue. The State 
Court, having very properly refused to trespass upon the 
power of the Federal tribunals, the Petitioners now reverse 
their position and seek to have this Federal Court decide a 
question of local law which is peculiarity within the province 
of the State Court and has in fact already been decided by 
it. No more apt illustration of a litigant seeking to utilize 
our dual judicial system in the exact reverse of constitu¬ 
tional standards could be devised. Having failed in their 
attempt to persuade the State Court to exercise the func¬ 
tions of the Federal judicial system, they now pile error 
upon error by seeking to persuade the Federal Court to 
exercise the function of the State Court and this in a 
manner entirety inconsistent with the decision of the State 
Court already rendered. 

Further, we submit, the decision of the Federal adminis¬ 
trative body which now for the first time they seek to 
question in the Federal Court was supported by substantial 
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evidence and afforded them a fair and even generous equiva¬ 
lent of every right they possessed. 

Respectfully submitted, 

Charles B. Rugg, 

50 Federal St., Boston, Mass. 

Everett H. Maxcy, 

Nathaniel W. Wilson, 

9 Green St., Augusta, Me. 

Charles W. Allen, 

Leonard A. Pierce, 

465 Congress St., Portland, Me. 


Ropes, Gray, Best, Coolidge & Rugg 

Hutchinson, Pierce, Atwood & Scribner 

Of Counsel. 
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APPENDIX 

R. S. of Maine Chap. 49 

Sec. 80. Corporation not to sell franchises or entire 
property without consent of stockholders. R. S. c. 56, § 63. 
1931, c. 225, § 5. 1937, c. 195. 

I. No corporation shall sell, lease, consolidate, or in any manner 
part with its franchises, or its entire property, or any of its prop¬ 
erty, corporate rights, or privileges essential to the conduct of its 
corporate business and purposes, otherwise than in the ordinary 
and usual course of its business, except with the consent of its 
stockholders at an annual or special meeting, the call for which 
shall give notice of the proposed sale, lease, or consolidation. All 
such sales, leases, and consolidations, except as in this section 
hereinafter otherwise provided, shall be subject to the provisions 
of this and the 11 following sections, and to the prior lien of 
stockholders as therein defined. Except as to franchises, this and 
the 11 following sections shall not be held to apply to mortgages 
of corporate property. 

Sec. 81. Remedy of dissenting stockholder. R. S. c. 56, 

§ 64. If any stockholder in any corporation which shall vote to 
sell, lease, consolidate, or in any manner part with its franchises, 
or its entire property, or any of its property, corporate rights, or 
privileges essential to the conduct of its corporate business and 
purposes, otherwise than in the ordinary and usual course of its 
business, shall vote in the negative and shall file his written dissent 
therefrom with the president, clerk, or treasurer of such corporation 
within 1 month from the day of such vote, the corporation in which 
he is a stockholder may, within 1 month after such dissent is so 
filed, enter a petition with the supreme judicial court, or the 
superior court, sitting in equity, in the county where it held its 
last annual meeting, in term time or in vacation, setting forth in 
substance the material facts of the transaction, the action of the 
corporation thereon, the names and residences of all dissenting 
stockholders whose dissents were so filed, making such dissenting 
stockholders parties thereto, and praying that the value of the 
shares of such dissenting stockholders may be determined and for 
other appropriate relief. 

Sec. 82. If corporation fails to enter petition, dissenting 
stockholder may enter and prosecute the same. R. S. c. 56, 

§ 65. If any such corporation shall fail to enter such petition as 
aforesaid, any stockholder dissenting as aforesaid may within 1 
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month thereafter enter such petition and prosecute the same, mak¬ 
ing such corporation party defendant. In either case the court 
shall fix the time of hearing and shall order notice thereof to all 
parties interested, by publication in some newspaper or news¬ 
papers at least 2 weeks successively and such personal service as 
is required upon bills in equity. 


REPLY BRIEF FOR PETITIONERS 


IN THE 

Wlnttzb States Court of Appeals 

For the District of Columbia Circuit. 

-fX . 

No. 11,300. 


SKOWHEGAN SAVINGS BANK, AUBURN SAVINGS 
BANK, AND EASTPORT SAVINGS BANK, 


v. 


Petitioners, 


SECURITIES AND EXCHANGE COMMISSION, 

Respondents, 

CENTRAL MAINE POWER COMPANY, 

Intervener. 


Petition for Judicial Review of Orders of the 
Securities and Exchange Commission. 


OLIVER & DONNALLY, 

110 East 42nd Street, 

New York 17, N. Y., 

Of Counsel. 


GEORGE S. VAN SCHATCK, 
WILLARD P. SCOTT, 

JOSEPH W. KEENA, 

HARRY E. PROCTOR. 

Attorneys for Petitioners. 


October 9, 19">2. 


Pandiclc Press, Inc., 22 Thames St., New York 6. N. Y„ U. S. A. 









INDEX. 


PAGE 


Introduction. 1 

Summary op Argument. 1 

Argument : 

1. Jurisdiction of this Court to Review the Order 

of November 28, 1951. 2 

2. Jurisdiction of this Court to Review the Order 

of December 19, 1944. 5 

3. The Effect of the Stockholders’ Meeting_ 7 







PAGE 


• • 

11 

Table of Cases. 


Auburn Savings Bank v. Portland Railroad Com¬ 
pany, 65 A. (2nd) 17, certiorari denied 338 U. S. 831 3 

Bowman v. Loperana, 311 U. S. 262 (1940). 5 

Leventritt v. SEC, 178 F. (2nd) 336 (C. A. 2nd, 1949) 4 

Niagara Hudson Power Corp. v. Leventritt, 340 U. S. 

336, 347-8 (1951). 5 

Safeway Stores, Inc . v. Coe, 136 F. (2nd) 771 (C. A. 

D. C. 1943). 5 

Schwabacher v. U. S., 334 U. S. 182. 3,7 

Securities and Exchange Commission v. Central-llli- 
nois Securities Corp., 338 U. S'. 96, 125 (1949). 5 

Wayne United Gas Co. v. Owens-Illinois Glass Co., 

300 U. S. 131, 137 (1936). 5 


Statutes. 

Public Utility Holding Company Act, 49 Stat. 838, 


15 U. S. C. §79: 

Section 11(b)_ 7 

Section 11(b)(2) _ 7 

Section 11(e) _ 7 


i 













IN’ THE 


(Untteb states Court of Appeals 

For the District of Columbia Circuit. 


No. 11,300. 


Skowhegan Savings Bank, Auburn Savings 
Bank, and Eastport Savings Bank, 

Petitioners, 


v. 


Securities and Exchange Commission, 

Respondents, 

Central Maine Power Company, 

Intervenor. 


Petition for Judicial Review of Orders of the 
Securities and Exchange Commission. 


REPLY BRIEF FOR PETITIONERS. 

Introduction. 

Petitioners file this reply brief to clarify the jurisdiction 
of this court to grant the requested relief, challenged by 
respondents and intervenors, and to clarify the effect of the 
proceedings in the courts of Maine. 

Summary of Argument. 

1. This Court has jurisdiction to review the Commis¬ 
sion’s order of November 28, 1951 because that was the 
first time that the Commission purported to adjudicate the 
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rights of dissenting stockholders such as petitioners. Prior 
to that order, the Commission had clearly declined to exer¬ 
cise jurisdiction over dissenting stockholders. 

2. This Court also has jurisdiction to review the order 
of December 19, 1944, insofar as it was reconsidered on the 
merits by the Commission. The considerations which 
underlie the well-established rule that a bankruptcy court 
by reconsidering its orders on the merits starts anew the 
time for seeking appellate review thereof, apply with 
equal force to the proceedings and orders of the Securities 
and Exchange Commission in the reorganization and simpli¬ 
fication of a registered holding company system under the 
Public Utility Holding Company Act. 

3. No action apart from that of the Commission has 
affected petitioners’ rights. The upper Maine court 
explicitly found that the lower Maine court was without 
any jurisdiction in the premises and that the lease and 
guaranty had been terminated by the order of the Commis¬ 
sion. The upper court held that the vote of the stockholders 
was supererogatory and meaningless. 

ARGUMENT. 

1. Jurisdiction of this Court to Review the Order 
of November 28,1951. 

This court has power to grant the relief sought by the 
petition for review because the order of the Commission 
of November 28, 1951, w’as the first and only order of the 
Commission adversely affecting the rights of dissenting 
stockholders. 

When this case was originally heard and decided, the 
Commission did not exercise its jurisdiction to determine 
the rights and status of the dissenters to the plan which it 
approved. In fact, it is abundantly clear that the Commis¬ 
sion believed that it did not have jurisdiction to do so, and 


I 


3 


directed dissenters elsewhere for the ascertainment of their 
rights. J. A. 284; 295; 299 (note 9); 301. 

On May 3, 1948, subsequent to the decision of the Com¬ 
mission of December 19, 1944, came the decision in 
Schwabacher v. U. S., 334 U. S. 182, as to the extent of 
jurisdiction of a Federal administrative agency. Prior 
to this decision, dissenters had entered the Maine courts 
for the establishment and protection of their rights, which 
had been left undetermined by the Commission. The out¬ 
come of this litigation was a final holding in Maine courts 
that the Commission had exclusive and plenary jurisdic¬ 
tion of the subject matter, and that the Maine courts 
■were without power to act. Auburn Savings Bank v. Port¬ 
land Railroad Company, 65 A. (2nd) 17, certiorari denied 
338 U. S. 831. This final decision on that point was on 
October 10, 1949. 

Thus, the case had been left only partially disposed of 
by the Commission which had sole and exclusive power to 
act, not by reason of any power given it by the Schwabacher 
decision, but by the statute which was in force at the time 
the Commission had acted. The lapse of time from the 
original decision in this case up to this point was due 
entirely to the failure of the Commission to exercise the 
full jurisdiction which it had. 

It was at this juncture that appellants on May 1, 1950 
made their motion for reconsideration by the Commission 
so as to have clarified dissenters’ rights, and to have con¬ 
sidered and determined said rights, and to have provision 
made for court enforcement of the plan, and for such other 
relief as might be appropriate and equitable (J. A. 139). 

Thereafter, the present motion to reconsider and take 
further appropriate steps was entertained by the Commis¬ 
sion, reconsideration was had, and the decision of November 
28, 1951 was handed down. This decision reaffirmed that 
of December 19, 1944, but added to and extended it, by 
making it applicable to dissenting stockholders of Port¬ 
land, inferentially deleting from the earlier decision any 
reference to dissenters pursuing their rights and remedies 
elsewhere. 
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Thus, this appeal from that decision, taken within the 
statutory period, brings up for review the order of December 
19, 1944, as amended by the order of November 28, 1951, 
and thus presents to this Court every issue as to the scope 
of the power of the Commission relating to property rights 
of dissenters, the adequacy of the evidence as to its valua¬ 
tion in its relation to fairness to dissenters, the need of an 
enforcement order by a district court for the protection of 
dissenters’ rights, and every question in the case bearing 
upon the rights of dissenters. 

It is submitted that the motion for reconsideration and 
further examination of the undecided questions was timely. 
It took five years of litigation to learn that the Commission 
had misinformed and misguided dissenters. The Commis¬ 
sion then took approximately one and a half years to decide 
the motion for reconsideration. The blame for delay lies 
not with appellants, but with the Commission and Inter- 
venors. 

Nor, as contended by respondents, was there anything 
discretionary about the duty of the Commission to exer¬ 
cise the power invoked by the present motion. There was 
a mandatory duty on the part of the Commission not to 
leave rights of dissenters dangling in the air, but to exercise 
its full power and make a complete decision. This it 
attempted to do by its decision of November 28, 1951, no 
matter how erroneous that decision may have been. The 
soundness of that sweeping decision should certainly be 
tested on this appeal, particularly in view of the fact that 
no court order of enforcement was provided by the order 
of November 28, 1951. The present practice of the Com¬ 
mission referred to in Leventritt v. SEC, 178 F. (2nd) 336 
(C. A. 2nd, 1949) is highly significant in this connection: 

“But the SEC has adopted a practice of conditioning 
any order it makes under Section 11(e) so that that 
order will have no effect until approved by a District 
Court.” 
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This emphasizes the practical necessity for providing 
for such an order of enforcement (absent in the present 
case) because of the wide jurisdiction and sweeping power 
of the Commission as to dissenters’ property rights, which 
apparently it did not know it possessed when this case was 
decided on December 19,1944. This new rule as to enforce¬ 
ment quite likely resulted from the impact of the Schwa- 
bacher decision. 

2. Jurisdiction of this Court to Review the Order 
of December 19, 1944. 

Since the motion for reconsideration of the 1944 order 
was entertained on the merits by the Commission, an appeal 
to this Court lies from the decision thereon. Bowman v. 
Loperana, 311 U. S. 262 (1940); Wayne United Gas Co. v. 
Owens-Illinois Glass Co., 300 U. S. 131, 137 (1936). 

Both intervenor and respondent have attempted to 
nullify the effectiveness of the rule of Bowman v. Loperana 
by the assertion that that case arose in bankruptcy court 
and had been limited to bankruptcy cases in Safeway 
Stores, Inc. v. Coe, 136 F. (2nd) 771 (C. A. D. C. 1943). 
Yet, the reason for the rule prevailing in bankruptcy exists 
here with equal force. The sessions of the Commission 
have no term endings, like bankruptcy courts and unlike 
courts of law and courts of equity. The Supreme Court has 
in other connections frequently analogized proceedings 
under the Holding Company Act to those under Section 77 
of the Bankruptcy Act, following certain remarks in Senate 
debate on the Holding Company bill. Securities and 
Exchange Co?nmission v. Central-Illinois Securities Corp., 
338 U. S. 96, 125 (1949); Niagara Hudson Power Corp. v. 
Leventritt, 340 U. S. 336, 347-8 (1951). 

A further reason why the rule in a Public Utility Hold¬ 
ing Company Act simplification proceeding is analogous in 
these respects to that in bankruptcy is the fact that the 
only jurisdiction which the Commission could have had 
over the security holders of Portland Railroad existed 
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because of the status of New England Public Service Com¬ 
pany as a registered bolding company under Section 11(b) 
of the Act. The Commission had no jurisdiction to order 
the dissolution of corporations that merely leased prop¬ 
erty to a utility company; its jurisdiction as to simplifica¬ 
tion and integration extends only to utility holding 
companies. Section 11(b)(2) explicitly provides: “Except 
for the purpose of fairly and equitably distributing voting 
power among the security holders of such company, nothing 
in this paragraph shall authorize the Commission to require 
any change in the corporate structure or existence of any 
company which is not a holding company, or of any com¬ 
pany whose principal business is that of a public-utility 
company.” No order of simplification under Section 11(b) 
was issued to Portland Railroad Company as such. The 
alleged plan under section 11(e) was a step in the simplifi¬ 
cation proceeding of the bolding company system, a pro¬ 
ceeding still in progress. 

Section 11(e) expressly provides that plans thereunder 
may be submitted by holding companies or their subsidiaries 
“for the purpose of enabling such company or any subsidi¬ 
ary company thereof to comply with the provisions of sub¬ 
section (b)”. Subsection (b) expressly provides that the 
Commission may by order revoke or modify any order pre¬ 
viously made thereunder, if, after notice and hearing, it 
finds that the conditions upon which the order was predi¬ 
cated do not exist. The dependent jurisdiction under Sec¬ 
tion 11(e) must necessarily be co-extensive with the juris¬ 
diction under Section 11(b). 

Although, therefore, the jurisdiction of the Commis¬ 
sion to reconsider its own errors is not expressly set forth 
in the statute, any more than is that of the bankruptcy 
courts, the similarity between a holding company act reor¬ 
ganization and a bankruptcy act reorganization is so great 
as to require the conclusion that the Commission has such 
jurisdiction. 

It may be noted here that the suggestion of respondents 
and intervenors that the rights of third parties have inter- 
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vened should have no force either in law or equity. All that 
was done to create rights in third parties was done in the 
face of petitioners’ contention that their rights were being 
illegally invaded. Moreover, insofar as the transaction was 
consummated, it was done between December 19, 1944 and 
December 31, 1944, in order to gain tax advantages in that 
year. The alleged rights of third parties had in substance 
vested, therefore, before the expiration of sixty days from 
the 1944 order, and could have been little more prejudiced 
by the Commission’s reconsideration in 1951 than they 
would have been by a petition for review in January, 1945. 

3. The Effect of the Stockholders’ Meeting. 

Counsel for the intervenor assert (Brief, p. 25) that “It 
was not the order of the Commission that terminated the 
guaranty, but the termination of the lease under Maine 
law. ’ ’ This position is contrary to that taken by the Maine 
Appellate Court that the termination of the lease and guar¬ 
anty had been accomplished by an overriding order of the 
Commission and that therefore the vote of the stockholders’ 
meeting was meaningless. “Though it may not have been 
necessary, it did no harm” (65 A. (2nd) 17, 29). 

The closing sentence of the Maine appellate court’s dis¬ 
cussion of law sums up, we believe, the law of Maine as it 
stands today: “When, however, the Supreme Court of the 
United States tells us in the Schwabacher case that a state 
court is without jurisdiction to take action when a federal 
tribunal of exclusive jurisdiction has the subject matter 
before it, and that state law governing the rights of stock¬ 
holders has been supplanted, we must accept that ruling as 
binding upon us” (65 A. (2nd) 17, 32). 

This sentence states the law of Maine, and it reduces 
to mere obiter anything previously said by the lower court 
or the appellate court itself about the effect of the vote at 
the stockholders’ meeting. 

The suggestion, in the intervenor’s brief, that the lease 
and guaranty were held to have been legally terminated 
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under Maine law, and that the matter is thus res judicata, 
is therefore erroneous. There has been no binding adjudi¬ 
cation of these matters by a court having jurisdiction 
thereof. “. . .A state court is without jurisdiction to take 
action when a federal tribunal of exclusive jurisdiction has 
the subject matter before it, and . . . state law governing 
the rights of stockholders has been supplanted ..(65 A. 
(2nd) 17, 32). That is the only thing adjudged by the courts 
of Maine. 

Petitioners were originally informed by the Commis¬ 
sion that their rights were in the courts of Maine. By the 
courts of Maine, they were informed that their rights were 
finally adjudicated before the Commission. They are now 
told by intervenors that their rights were finally adjudi¬ 
cated bv the courts of Maine. 

In fact, their rights have never yet been adjudicated, 
except by the order of the Commission of November 28, 
1951, review of 'which is now asked in this Court. 
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